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Introduction
There is no reason to mourn over the death of
Clarence Darrow. He lived a life as full of
personal success, measured in terms of the
attainment of his own ideals, as anyone could
desire. His brilliant mind and his skill as
an orator were directed to the defense of many
unpopular causes because he knew they were
right regardless of the effect they might have
on his legal career •••• Sorrow over the end of
so good a life has no more meaning than tears
for a night's fall on a complete day.l
Origin of the Study
This writer's initial interest in Clarence Darrow and his work
was kindled in a rather circuitous manner.
ten concerning this man and his deeds.

Two plays have been writ-

An exposure to these plays,

Meyer Levin's Compulsion and Robert Lee and Jerome Lawrence's Inherit
the Wind, motivated a desire to find out more about the man who led a
life interesting enough to serve as a model for two extremely powerful
plays.
Darrow was a proponent of many of the most unpopular causes of the
day, and attempted through his speeches to change the opinion of men
in some of the most difficult situations that can be imagined.

In the

course of his life, Darrow fought the bitterness then existing against
labor unions in the case of Eugene Debs; he was an early fighter in the
area of integration in the Henry Sweet case of 1926; he tested laws
which fostered ignorance as in the Scopes' trial; and he defended the
right of men to believe in that which they chose when he defended twenty

1
New Republic, Vol. 94 (March 23, 1938) p. 179.

-2members of the Communist party.
This is far from a complete list of Darrow's activities, but it
does serve to give some indication of the strength of character inherent in this man.

The common item in Darrow's work is

"o •• his

antagonism

toward bigotry, prejudice, ignorance and hate. 112
Irving Stone tells us that the concluding remarks in the LoebLeopold trial made Clarence Darrow "irrnneasurably notorious. 113

Darrow

himself tells us that he made an effort to apply knowledge of the
" ••• motives that move men114 in the speech.

It may be hypothesized then

that Darrow's use of emotional proof may well have been a significant
factor in his becoming a lawyer of great repute.

Th~

purpose of this

research therefore, is to analyze Clarence Darrow's use of emotional
Eroof in his summation sEeech in the Loeb-LeoEold trial.
It is the intention of this paper to discover the importance of
emotional proof used by Darrow in the aforementioned speech which means
critical judgments will be made.

Secondly, since this study deals with

events of the past, it is a historical study.

Thus, a combination of

the historical and critical approaches to research will be used.
Review of the Literature
In order to establish the worth of a study of Darrow's use of
emotional proof, it was necessary to determine whether such a study

2Arthur Weinberg, Attorney for the Damned (New York: Simon and
Shuster, 1957) p. 229.
3Irving Stone, Clarence Darrow for the Defense (New York: Bantam
Books Inc., 1941) p. 260.
4
Clarence Darrow, The Story of My Life (New York: Grosset and
Dunlap, 1932) p. 242.
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had been completed or was in progress.

Elton Carter offers a set of

procedures which, in short, suggest that relevant indexes and bibliographies be considered in order to determine that such a study does not
.
5
exist.

The standard indexes in the field of speech were consulted. 6

Mr. Darrow, it was discovered, has been the topic of a limited number
of research papers in the field of speech and none of them dealt with
this specific area.

James Marion Starr in a master's thesis at the

University of Washington, most nearly approached the specific topic of
this paper as he dealt with all the methods of proof used by Darrow.
Mr •.Starr did deal with emotional or pathetic proof, but he did not
present an analysis of the entire speecho

Rather, he selected a lim-

ited number of specific passages and used them as examples to prove
that Darrow did use emotional proofo
In addition to these indexes, an examination of two works concerning Mr. Darrow 1 s life and the bibliographies which accompanied them
also served to establish a lack of research in this specific area. 7
In conclusion, this investigation indicates that there has been
no analysis of Clarence Darrow's use of emotional appeal in his speech
of sunnnation in the Loeb-Leopold trial.

5Elton s. Carter and Ilene Fife, "The Critical Approach," An Introduction to Research in Speech and T}leatre, ed. Clyde Dow (East Lansing,
Michigan: Michigan State University Press, 1961) p. 86.
6clyde Dow, "Abstracts of Theses in the Field of Speech and Drama:
1946-1962," Speech Monographs, Vols. XIII-XXIX (1946-1962); J. Jeffrey
Auer, "Doctoral Dissertations in Speech; Work in .Progress," Speech Monographs, VolsoI-.XXVIII (1935-1961); Franklin Knower, "Index of Graduate
Study in the Field of Speech: 1902-1961," Speech Monographs, Vo ls .I-XXVIII
( 1935-1961); L. Thon.ssen and E. Fatherson, Bibliography of Speech Education (New York: The H.W. Wilson Co. Inc. 1939)0
7Arthur Weinberg, op.cito, gives no indication of extant material
relating to an analysis of Darrow•s speeches. Irving Stone, op.cit.,
also offers ·a bibliography but makes no mention of analyses of Darrow's work.

-4Significance of the Study
In view of the indications that there is a lack of study in the
aforementi.oned area of Darrow's work, the first significant element
of this study would be that such a study might fill that gap.
A. Craig Baird offers reasons for a study of this nature and indicates the historical significance of such a study.

He writes " ••• the

study of their (the speeches') content and modes of appeal will give
us deeper insight into all that comprises our evolving American civilization.118 Baird further states that "the examination of their selected
speakers' individual and combined performances should enable us better
to frame criteria of effectiveness, and so to apply such test to present and future platform speakers. 119
Finally Baird sutmnarizes his statements with words that show the
rhetorical values of such a study.

"The end result of our study should

be a clearer view of the principles in practice and a more mature aware1110
.
. 1 pro bl ems an d practices.
ness o £ our own r h etorica
In reference to the importance of critical study, Elton S. Carter
and Iline Fife tell us that " ••• constructive criticism is a prerequisite of improvement in every area of the speech field. 1111
Finally, this study may be significant in that the author will have
the personal opportunity to explore carefully a speech and criticize
8A. Craig Baird, American Pub.lie Addresses 1740-19.52 (New York:
McGraw Hill Book Co., Inc., 1956) P• 1.
9 Ibid., p. 2.

lOibid.
11

Carter and Fife, op.cit., p. 81.

-5it at length thus attaining some degree of personal growth.
In conclusion we see that the values of this study would be historical, rhetorical and personal.
Isolating and Defining the Research Problem
The purpose of this study will be to identify the emotional proofs
used by Mro Darrow in this speech, to classify the appeals as to type
and number, and to express a judgment as to the effectiveness of his
use of emotional proof.
Working Hypothesis
Formulation of a hypothesis is the next step in this paper,

Web-

ster 1 s New Collegiate Dictionary defines the hypothesis as a "tentative
theory or supposition provisionally adopted to explain certain facts
12
and guide in the investigation of others."
The hypothesis of this study is that emotional proof was an important factor in the sunnnation speech which in all probability saved
the lives of Richard Loeb and Nathan Leopoldo
Research Design
The topic of this paper demands that the references consulted be
divided into four areaso

The references used may be classified as (1)

those materials dealing with emotion and emotional proof; (2) biographical sources concerning Clarence Darrow; (3) materials describing the
rhetorical atmosphere at the time of the speech and (4) the speech
which is to be the subject of analysiso
These materials were discovered by referring to the card catalogues of the Booth Library of Eastern Illinois University and Northern

12webster 1 s New Collegiate Dictionary (G. and
Publishers, Springfield, Masso, 1953) Po 409.

c.

Merriam Co.,
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Illinois University's Parson Library.

Who Was Who In Chicago, Illinois,

Who Was Who In .America, and the Encyclopedia Britannica served as general reference books.

In addition periodical literature including

"Murder as a Diversion" in Living Age, "Connnon Sense and the Criminal
Law" in Outlook, and "The Loeb-4eopold Decision" in New Republic was
consulted.

The Chicago Daily Tribune and Chicago Daily News were ex-

amined and articles from June to September, 1924, proved most enlightening as to the atmosphere of the period.
In order to gain a background in the area of emotion and emotional
appeal, a series of speech texts, among them R.pbert T. Oliver's

~

Psychology of Persuasive Speech, Dorothy Mulgrave's Speech, Principles
and Types of Speech by Alan H. Monroe, a combined effort by .Lester
Thonssen and Ao Craig Baird entitled Speech Criticism:

The Development

of Standards for Rhetorical Appraisal, and Baird and Knower's effort,
Essentials of General Speech were consulted.

In addition, Henry Clay

Lindgren 1 s Psychology of Personal and Social Adjustment and Introduction
to General Psychology by Asher, Tiffin, and Knight were of aido
Cooper's translation of Aristotle's Rhetoric served as the basis
for the criteria established.
In accordance with Marie Hochmuth's statement, "There is no gain
saying the fact that when speakers are being evaluated the speaker is
of paramount importance," Mr. Darrow's life was examined.
An overview of Darrow's life was gained by examination of certain
biographical data.

The biographical data was selected on the basis of

the reliability of its source material and the interpretation of that

13
Marie Hochmuth (ed.), History and Criticism of American Public
Address (Vol. Ill; New York: Longman's Green and Co., 1955) p. 9.

-7material as evidenced by critical comment of the time.

The biographical

material was compared to see whether or nor there was contradiction, inconsistency or agreement with particular emphasis placed on that period
of time covered by the trial and the rhetorical training experienced
14
by Darrow during his childhood.
Applying J. Donald Adams' statement that there are two criteria by
which biographies and auto-biographies are to be judged; interest and
truth,

15

ture.

led to the choice of two specific works of a biographical na-

Clarence Darrow 1 s autobiography, The Story of l1)7 Life served as

a good source of information.

Mr. ;Darrow was, of course, a prejudiced

source but a reference to reviews of the book seems to prove that the
book was not unduly prejudiced in either· a negative or positive manner.

B. Stolberg, writing in Nation 16 tells us that Mr. Darrow did himself a
disservice with the autobiography while on the other hand, Lincoln Stef17
fens comments most favorably on the contents.
The fact that connnent
is divided indicates that Darrow did not exhibit a significant amount of
prejudice.

Mr. Adams' second criteria offered no problem as this writer

has had a long time interest in Mr. Darrow and his work.
The other biography which was consulted and which seems to meet
the criteria is Clarence Darrow for the Defense by Irving Stone.

18

14Dr. Chenault Kelly of the Eastern Illinois University English
Department was consulted concerning the matter of biography and autobiography. Her aid was accepted in the matter of biographical standards.
15 J. Donald Adams, New York Times Book Review (October 6, 1957),
taken from mimeographed material supplied by Dr. Kelly.
16
B. Stolberg, "Clarence Darrow," Nation, Vol. 134 (March 2, 1932)p. 261.
17Lincoln Steffens, "Attorney For the Damned," Saturday Review of
Literature, Vol. 8 (February 27, 1932) P• 549.

18

Dr. Lavern Hamand, history department and Dean of the Graduate
School at Eastern Illinois University recommended Stone's book.

-8-

Mr. Stone, understandably, does a connnercial treatment of Mr. Darrow's
life but in doing it, Stone consulted " ••• Clarence Darrow's private
correspondence, family documents, legal briefs, and unpublished mem.
1119
oirs....

. quantity.
In ad d ition interest was present in

The relative value of these two works may be partially established
by the fact that Arthur Weinberg used
ney for the Darrmed.

. them as sources in his Attor-

Martin Maloney did likewise in his selection

"Clarence Darrow., 1120
For historical background Ennnett Dedmon 1 s Fabulous Chicago and
Frederick Lewis Allen's Only Yesterday21 were consulted.

Here too,

the newspapers previously cited were a great deal of help.
Ralph Newman, a friend of Darrow, referred this writer to Elmer
Gerti, Leopold's present lawyer, who in turn suggested connnunication
with Matilda Fenberg, a lawyer who was present at the trial. 22
The speech chosen for analysis is generally titled "A Defense for
Loe b - Leopo ld , II and was b egun on August 22, 1924. 23
the subject for several reasons:

J

It was chosen as

(1) it was one of the high points of

Darrow's career; (2) it was an opportunity for Mr. Darrow to plead the
case for one of his most passionate beliefs, that capital punishment
was wrong; (3) it is a speech which allows sufficient material to
1

19

Stone, op.cit., foreword.

20
Martin Maloney, "Clarence Darrow," A History and Criticism of
American Public Address, Vol. III, ed. Marie Hochmuth (New York: Longman' s Green and Co., 1955) p. 262.
21

Dr. Donald Tingley, history department of Eastern Illinois University suggested this as a good source for background material.
22

The correspondence was initiated at the suggestion of Dr. Hamand.

23wein
· b erg, op.cit.,
·
p. 19 o
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establish conclusions when the analysis is completed; (4) "the plea
which resulted is certainly one of his finest; 1124 and (5) "this is one
25
of the judicia1 masterpieces of American history."
Organization of the Study
The study will be divided into six chapters:

(1) nature and pur-

pose of the study; (2) a rhetorical biography of Clarence Darrow; (3)
an analysis of the rhetorical atmosphere of the time; (4) a description
of the immediate setting of the spe.ech; (5) an analysis of the speech
"A Defense for Loeb-Leopold," the title given Darrow's summation.
The contents of these six chapters fulfill the research pattern
prescribed by Carter and Fife for a critical study.
consist of the following:

Their seven steps

(1) Discovering and structuring the research

problem; (2) Establishing the need for the proposed study; (3) D.esigning
the research to be done by the critical method; (4) Offering criteria or
standards of judgment; (5) Controlling the structural analysis and creative synthesis; (6) Evaluating phenomena of speech by means of criteria;
and (7) Drawing conch1sions from evaluated data. 26
Criteria for Analysis of Emotional Proof
Chapter II of this study indicates that Darrow's speech training
was based on the classics.

In order that only his conscious use of

emotional appeal is evaluated, the criteria used will be derived from
these classic sources; Aristotle's Rhetoric, Cicero 1 s De Oratore and

24
Maloney, op.cit., p. 293.

25

W. Norwood Brigance, Classified SpeechMode,ls of Eighteen Forms
of Public Address (New York: F.S. Crofts and Co., 1930) p. 137.

26

Carter and Fife, op.cit., pp. 85-94.

-10Quintilian's Institutes of Oratory.
Each of these three scholars supports the concept of emotional proof.
Aristotle indicates the existence of it when he tells us that emotions
are those states that " ••• produce a change or difference in our attitude as judges.u 27
Cicero concurs as he says that " ••• mankind makes far more determinations through hatred, or love, or desire, or anger ••• than from regard to truth or any settled maxim. 1128
Quintilian also agrees and lists the duties of an orator as; to
inform, to move, and to please.

29

Aristotle offers a discussion of emotion that is in essence a listing of the emotions existing in men and the ways in which speakers and
writers can appeal to them.

In the following sentences Aristotle's

listing will be reviewed and a set of contemporary terms will be applied
\

to them. The contemporary terms are drawn from an article by A. H.
30
Maslow
and are meant to act as sunnnary terms for the very detailed
explanation that Aristotle gives.
Aristotle lists anger, mildness, love, hatred, fear, confidence,
shame, shamelessness, kindness, pity, indignation, envy and emulation
. men. 31
.
as t h e emotions
wh.ic h can b e arouse d in

In addition he explains

27Lester Thonssen and A. Craig Baird, Speech Criticism: The Development of Standards for Rhetorical Appraisal (New York: The Ronald
Press Company, 1948) p. 366.
28
Lester Thonssen, Selected Readings in Rhetoric and .Public Speaking
(New York: The H.W. Wilson Co., 1942) p. 74.
29..!Eli., p. 102.
30A. H. Maslow, "A Theory of Human Motivation," Psychological Review,
Vol. 50 (1943) Po 373.
3lcooper, op.cit.,
·
Po 131 o
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How each of these emotions may be aroused.

He suggests that a man can

be made angry by slight, insult, contempt, or spite or in contemporary
terms by wounding his esteem.

His methods of arousing mildness are to

establish satisfied appetites and freedom from pain or satisfaction
of physiological wants.

Love and hatred are affected by offering or

withdrawing companionship or appealing to the love needs.

Fear or

confidence are instilled by manipulation of our safety needs.

Shame

and shamelessness are controlled by our desire for dignity and respect
or our esteem needs.
needs.

Kindness can be activated by appeal to our love

Pity is a product of notice of pain or injury in others and

is thus related to our safety needs.
by reference to our esteem needs.

Indignation and envy are incited

Finally, the moral virtues motivate

emulation and a man prepares to win what is good thus, emulation is
related to our desire for self-actualization.
In addition to these methods of arousing emotions, there is evidence of other means of stimulating passions.
use of "loaded words."

A second method is the

Cicero shows that the classical orator was

aware of the power of words when he pointed out that " ••• the proper
concern of an orator is language of power and elegance accommodated
to the feelings and understanding of mankind."

32

Aristotle also knew the power of words:
For emotion, if the subject be wanton outrage, your
language will be that of anger; if you speak of impiety or filth, use the language of aversion and
reluctance even to discuss them; if of praiseworthy
deeds, the language of admiration; if of piteous

32
Thonssen, op.cit., p. 67.

-12things, that of dejection; and similarly for the
other emotional states.33
Finally, reports of Darrow's presentation will be examined in
order to determine i f he used any methods of delivery which in themselves might affect the emotions of the audience.

As an example of

the type of device that can be used, Aristotle mentioned three things
that receive attention, "volume, modulation of pitch and rhythm. 1134
With this material as background, the following questions have
been constructed.

They will serve as criteria for judging the Darrow

speech:

1.

Did Darrow attempt to arouse the emotion of
a.

anger by appealing to the esteem needs?

b.

mildness by appealing to physiological needs?

c.

friendship or hatred by appealing to love needs?

d.

fear or confidence by appealing to safety drives?

e.

shame or shamelessness by appealing to esteem needs?

f.

kindness by appealing to the love needs?

g.

pity by appealing to safety needs?

ho

indignation and envy by appealing to esteem needs?

i.

enrulation by appealing to our desire for selfactualization?

2o

Did he use loaded words in an effort to stimulate emotions?

3.

Did he use techniques of delivery that would incite an emotional response?

33
34

Cooper, op.cito, Po 197.

.!!:?.!!!·,

p. 183.

-13 ..
Sunnnary

The purpose of this initial chapter has been to clarify the nature
and purpose of this study and has pursued that purpose by presenting
(1) the origin of the study, (2) a review of the literature, (c) the
significance of the study, (4) the isolation and definition of the
research pro.blem, (5) the working hypothesis, (6) the divisions of the
research design, (7) the organization of the study, (8) the criteria
to be used in the analysis, and (9) a conclusion.

-14-

Chapter II
A Rhetorical Biography of Clarence Darrow
Aristotle'contends that the speaker is one of the three parts of
any speech.

This coupled with .Marie Hochmuth's earlier statement indi-

eating that a study of the speaker is of "paramount importance" leads
to our next step as this paper now turns to an examination of those
influences in Darrow's life which would have affected his speaking
technique.
Parental Influences and Early Education
If history were the author of birth announcements, the Kinsman,
Ohio newspaper might weU have .Published the following:
Born-April 18, 1857. A son to Emily and Amirus Darrow.
The boy is the fifth child of the Darrows. Mr. Darrow
is well known as the village infidel. He is regarded as
a visionary and a dreamer by his neighbors, and it is a
wonder to all that his furniture and undertaking business
realiz.es enough money to support his family.
Mr. and Mrso Darrow are known as the friends of
all oppressed people which is the reason they are not
warmly regarded by their neighbors.
Little is expected of young Clarence. It is thought
that he will spend his time reading books and arguing
unpopular causes as his father has.
This is, of course, pure fantasy but after an examination of
Darrow 1 s early life, it would certainly appear to be applicable.
Maloney suggests that Darrow 1 s father nrust be considered a primary
factor in the formation .of Clarence.is philosophies.

Maloney says, "The

spiritual flesh which Clarence Darrow nourished through these early
years was largely a direct heritage from his father," and "The compulsive sympathy between Darrow and his father was deep and abiding, and
usually affected.Darrow in his larger and more consequential attitudes."

~aloney,

op.cit., p. 272.

1
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The fact that Am.irus Darrow had an inquiring mind and a nonconformist attitude is exhibited by the fact that he prepared to become
a minister, took a degree in theology and then decided that he could
not preach and so he never did.

2

The elder Darrow took the other side

of almost any issue, needing only to believe that he was right in order
to support something.

Perhaps it is here that we see the first element

of Darrow's speech training, an opportunity to watch his father argue
orally about many subjects.

We have an indication that Darrow did

watch his father for he says, "During my youth I always listened, but'
my moral support was with my father."

3

Am.irus Darrow was an important figure to Clarence and careful
attention must be paid to the father for it is quite evident that Am.irus
Darrow must have furnished much of Clarence•s education.

This can be

concluded by examining Darrow's opinions of his formal education.

He

certainly did not remember it with any particular fondness, and he did
not attribute his adult success to it.

Instead he tells us that he

remembered best "recess and nooning."

He is certain that he learned

something but is vague as to what it might have been.
Luckily for Clarence, the Darr.ow home was well supplied with books
and Am.irus was eager that all his children should learn, so Clarence's
education was well supplemented.

The fact that Am.irus was the most

thoroughly educated man in town did not lessen the worth of the home
tutoring.

2

Darrow, op.cit., p.11.

3

Maloney, op.cit., p. 271.
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Darrow says of the district school he attended that it was an
"appalling waste of time" and the public academy was a place to improve
at baseball.
Higher Education
He went to Allegheny College in Meadville, Pennsylvania and became,
after one year of study, a most unorthodox teacher.

In the course of a

year, he managed to throw out the McGuffey readers and the system of
teaching by moral precepts.

4

During his employment as a thirty-dollar-

a-month teacher, he became interested in law.

He was particularly fas-

cinated by the fact that all the lawyers came to town on all public
occasions and "••omade speeches and were altogether the most conspicuous
5
of the locality."
He subsequently entered the University of Michigan, completed one
year of law school, left, went to read law in an office in Youngstown,
Ohio, and passed the bar at the age of

twenty~one.

He sometimes regretted his lack of formaL education.
meagre education.

"I had a rather

I had never been carefully and methodically trained,

and I have felt the lack of it all my life."

6

Despite the lack of "careful and methodical" training, he does
tell us that he "liked debating in school and out of school."

He liked

to speak pieces and " ••• was always keen to make preparation for that. 117
Maloney tells us that Darrow had received some speech training from his
father and in Maloney 1 s statement, we gain some understanding of Darrow's
enjoyment of speaking and debatingo

4

Stone, o;e.cit., p. 9.

5

Darrow, o;e.cit., p. 29.
6 Ibid., p. 31.
7Ibid., p. 32.

Maloney says that Darrow " ••• acquired

-17from his father a skill and a habit of response.

The skill was speech;

the habit a characteristic sympathy for other barbarians. 118
His Preparation in Speech
Anlirus Darrow appears to have given Clarence most of his speech
training.

Several items serve to indicate what type of training this

might have been.

Darrow notes that his father was greatly influenced

by the classics and felt that "there could be no education without
Latin and Greek.n

9

The fact that Clarence did not like the study of

Latin and Greek does not alter the fact that he was exposed to it.
Darrow also reveals that his father was a great admirer of Emerson
and Everett.

10

plished orators.

It is interesting to note that these men were accomWe have evidence that Everett had a classical back-

ground, 11 and that Emerson was likewise schooled in the classics. 12
It would seem to follow that the training Clarence received from his
father would bear the influence of the classicists.
Maloney adds that Amirus Darrow had had comprehensive debate
training and that he gave Clarence a set of opponents, a. set of colleagues, a set of topics and a set of arguments.

13

To read Darrow's own account though, this training must have been

~aloney, op.cit., p. 272.
9narrow, op.cit., p. 27.
10Ibid., p. 11.'
11Paul Revere Frothingham, Edward Everett: Orator and Statesman
(New York: Houghton, Mifflin and Company, 1925) p. 8.

12 0liver Wendell Holmes, Ralph Waldo Emerson (Baston:
Mifflin and Company, 1897) p. 39.
13
Maloney, op.cit., p. 272.

Houghton,
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a matter of lecture without corresponding opportunity to practice for
he tells us that his early speaking was oratorical and did not satisfy
him.

"I did the best, or worst, I could to cover up such ideas, as I

had in a cloud of sounding metrical phrases. 1114

Darrow further quali-

fies Maloney's description of his training when he says that " ••• my
training had been neglected, my father had directed my reading, and had
insisted that I study political economy, and speak only if I had something worth saying, 1115 thus implying again that his training was received through observation.
Darrow indicated knowledge of one speech principle when he confided that he " ••• had discovered enough about public speaking to sense
that unless a speaker can interest his audience at once, his effort
.
16
will be a failure."
As to his understanding of emotion, Darrow mentions that his emo-

tions were an inherent part of his nature.

"I had a strongly emotional

nature which had caused me boundless joy and infinite pain.
vivid imagination.

I had a

Not only could I put myself in another person's

place, but I could not avoid doing so. 1117
Early Career
Darrow's early practice was in. .Andover, Ohio.
to Ashtabula where he became an idealistic lawyer.
lawyers, a case became a personal matterc

14Darrow, -0p.c1t.,
.
p. 42.

15 b.d
.!..2:...·' p. 43 •
16

~.,

p. 46.

17
Ibid., p. 32.

He moved from there
"With me as most

My feelings were always so

-19strong that fees were a secondary matter."

18

Darrow moved on to Chicago, and it was there that he had the opportunity to acquire a good speech training through trial and error.
His speaking improved with experience, and it was in a political speech
for Henry George that his speaking gained him recognition.
DeWitt Cregier, mayor of Chicago, heard the speech and hired
Darrow as special assessment attorney of Chicago.

Darrow rose quickly

to corporation counsel, resigned, went to work for the Chicago and
Northwestern Railway Company, met Eugene Debs and became a crusader.
Armed with a knowledge of "farmer's ,psychology" which " ••• all his
life served him well" and an ability to make people " ••• feel warm inside, feel good, feel happy, feel soft and friendly, sympathetic and
generous and clear minded, 1119 he became one of the greatest trial lawyers in the world.
Thus it was that Clarence Darrow, with the Debs' trial, and num.erous other important defenses behind him, was awakened

11

•

••• in

the early

morning hours of June 2, 1924," and confronted by four men who were
pleading that he represent Richard Loeb and Nathan. Leopold, who had
that afternoon confessed to the brutal slaying murder of fourteen year
old Robert Franks.

20

As a matter of interest, the chart on the following page
the highlights of Darrow' s life.

18Darrow, op.cit., p. 34.
19
Stone, op.cit., p. 15.

20

Ibid., p. 242.

notes

-20Clarence Darrow
April 18, 1857- Darrow was born in Kinsman, Ohio.
1878- He was admitted to the Ohio Bar.
1888- Darrow moved to Chicago, Illinoiso
There he met Judge Altgeld, a man
who made a deep impression on Darrow.
1894- Darrow served as counsel for Eugene
Debs in the strike of the American
Railway Union.
1894- He entered private practice.
1896- William Jennings Bryan and he became
friends.
1902- Darrow was elected to the Illinois' legislature.
1903- He entered partnership with Edgar Lee Masterso
1912- Darrow was charged with subordination of perjury
and attempted bribery.

Two years later he was

finally declared not guilty.
1917- By this time he had completed a comeback from a near
shattered career.

He was regarded as a fine criminal

lawyer.
1924- He defended Loeb-Lebpold.
1925- He defended John T. Scopes.
1925- He became a supporter of integration with
his defense of Ossian and Henry Sweet.
1932- Mro and Mrs. Darrow traveled to Hawaii
for the Massie case.
March 13, 1938- Darrow died.

-21-

Chapter III
Rhetorical Atmosphere of the Period
At this point the specific concern of this paper becomes one of
constructing a picture of the general rhetorical atmosphere which prevailed at the time of the trial.
It is difficult to believe that there is any one who is not at
least to some degree familiar with that period of time so often referred
to as the "roaring twenties."

The name applied to this era is most

appropriate.
Baird tells us of the period when he says that " ••• the old issues
were still there, but were to be treated with new premises and evidence.
Thus American speakers grappled with problems of social reform, educational aims and methodso••o " l

What .Baird says is significant in that

it suggests the "new" quality which was so obvious in America.
thing was new.

Industry was like a mushroom.

Every-

Factories were sprout-

ing, techniques were improving and more and more America was becoming
an industrially oriented nation.
An Era of ,Madness

We are told that the nation at war had f-0rmed the habit of sunnnary
action, and it was not soon unlearned. 2

It was a result of this war

conditioned response that America found itself in a state of wildness.
Population was but one factor that cause.d problems.
growth in America.

There was mushroom

Innnigration had done much to swell the population.

In Maloney's words there was a " ••• loud, polygot, heterogeneous, ambitious

1
Baird, op.cit., p. 8.

2Frederick Lewis Allen, Only Yesterday (New York:
Publishers, 1957) p. 20.

Harper and Brothers,

-22population to exploit and be exploited."

3

The Negroes came North in search of work and instead found trouble.
In Emmett .Dedmon 1 s Fabulous Chicago the race problem came in for considerable discussion.

Racial altercations and riots occurred on public
4
beaches and the violence carried to the streets.
Another problem that appeared was that of what constituted a "real"
American.

The fundamentalists felt the threat of an increasing number

of foreigners and were obliged to ally themselves with the native American group in proclaiming the virtues of white, gentile, 100% Americans.
With a similar creed to guide it, the Ku, Klux Klan came into being. 5
The atmosphere of the country may be somewhat observed in the structure
of the Klan.

The Klan and the fundamentalists had a basic similarity

in their condenmation of foreign influence in America as in the case
of the Pope in the Catholic church.

The difference lay in the fact that

the Klan was a purely commercial project of William Joseph Simmons and
a most successful salesman named Edward Y. Clarke.

People paid ten

dollars for the privilege of wearing a sheet, burning crosses and hating
people.

It soon became evident that "a diligent Kleagle need not fear
6
the wolf at the door."
"Name calling" became. a prominent method of destroying people.

It

was easy to smear and defeat anyone or anything by tarring it conspicuously with the Bolshevist brush.

Big navy men, believers in compulsory

~aloney, op.cit., p. 227.
4 Emmett Dedmon, Fabulous Chicago (Ne'W ?ark:
p. 288.
5Maloney, op.cit., Po 279.
6

Lewis, op.cit., p. 66.

Random House, 1953)

-23military service, drys,

anti-cigaret~e

campaigners, anti-evolution

fundamentalists ••• all wrapped themselves in Old Glory and the mantle
of the Founding Fathers and allied their opponents with Lenin. 7
Dedmon charactE!-rizes the time by calling it an "era of madness."
The moral tone of the country was in the process of changing.

Women's

skirts grew shorter; females began smoking, were not ashamed to drink
and were assuming a much more dominant role in society.
There was a great deal of suspicion as people were labeled communists,
.
• says, "I t was an era of
anarc h ists
and German sympath.izers. B Lewis

lawless and disorderly defense of the Constitution, of suspicion and
civil conflict:

in a very literal sense, a reign of terror.n9

In addi.tion Lewis tells us that " ••• millions of people were moving
10
toward a single standard (of morality), and that a. low one."
The falling moral standard exhibited itself not only in prejudice
and bigotry but also in brutal and vicious reigns of crime.

Chicago

was particularly afflicted by crime as John Terrio, Big Jim Colosimo,
Dion O'Bannion and the Al Capone became familiar names in the press.
According to Dedmon, the presence of " ••• the amoral Thompson (Big Bill)
in the mayor's chair ••• 1111 was one of the most important factors in the
appearance of these criminals.
7Lewis,
.
op .. ci"t ., p. 590

9~., Po 46.

lOibid., p. 116.
11
Dedmon, op.cit., p. 287.

-24Warren Harding was quoted as saying, "America's present need is
not heroics but healing; not nostrum :but normalcy; not revolution but
12
restoration •••• not su:c:gery but serenity."
He, however, as any student of history knows, did not fill his own prescription and the office
of the President of the United States felt the touch of scandal.
The Prevailing Attitude Toward Capital Punishment
ln regard to the opinion of the country on the question of capi-

tal punishment a number of statistics help to illustrate people's
feelings.

The February 10, 1921, New York Times, as reported by P. W.

Wilson reveals that out of 679 homicides in New York during the previous year only .one killer was executed. and in Philadelphia in only
one out of 118 such cases was the supreme penalty evoked. 13
Living Age .magazine informed its readers that Mister Darrow " ••• by
the bye, made the staggering statement that within ten years, 350
murderers in Chicago had conf.essed and one alone of their number had
been hanged."

14

These statistics seem to indicate that the courts were

exhibiting a reluctance to decree the death

pen~lty.

In the text of his summation, Mr. Darrow also points out that of
ninety men hanged in Illinois from its beginning, not one single person
15
under twenty-three was ever hanged upon a plea of guilty.
With regard to general attitudes toward crime, it is necessary to
consider Wilson's article which in essence compares the Ep.glish system

l2Lewis, op.cit., p. 41.
13P.W. Wilson, "Common Sense and the Criminal Law," Outlook, Vol. 138
(September 24, 1924) p. 122.
14
"Murder as a Diversion: Europe Philosophizes on Chicago Criminals,"
Living A&e, Vol. 23 (November 1, 1924) p. 2810

15wein
• berg, op,c it ., p. 81 •

-25of justice to the American courts.

Wilson indicates that the British

system is careful of publicity for "from the moment that a crime was
suspected it was the aim to prevent a trial by newspaper."

This seems

to suggest that America considers crime and the stories concerning crime
public property.

Wilson suggests that a plea of guilty in England

would have caused the court to act " ••• but without much delay the judge
16
would have sentenced the man to death."
Wilson's article was written in retrospect, but it does enlighten
us in relation to the atmosphere of the period.
It is evident that this was a time of unrest, sensationalism and
high emotionalism.
Reaction To The Franks' Murder and the
Subsequent Murder Trial of Loeb-Leopold

As earlier stated, Mr. Darrow was awakened in the middle of the
night, June 24, 1924 and thrown into one of the most sensational murder
cases ever occurring.

Nathan F. Leopold, Jr. and Richard A. Loeb,

nineteen and eighteen years old, respectively, sons of wealthy families
and in themselves, brilliant boys, had murdered fourteen year old Robert
Franks.

Fate had entered the picture though and a pair of glasses and

an inconsistency in an alibi led to the arrest of Loeb and Leopold.
"What a rotten writer of detective stories life is •••• The most lenient
17
editor in the world would send that one back for a rewrite."
These
were the words Leopold used to describe the series of circumstances that
led to his apprehension.

16
Wilson, op.cit., p. 122.
17

Nathan Leopold, Life Plus 99 Years (Garden City, New York:
Doubleday and Company, Inc., 1958) p. 40.

-26Both boys eventually confessed to the kidnapping and murder of
Bobby Franks o

,Darrow told the boys that, "In Illinois there are only

two crimes punishable by the death penalty.

You were unfortunate enough

to connni t them both." 18
The state's attorney declared publicly,

! have a hanging case. 1119

11

To investigate the boys 1 background is not terribly significant.
Suffice to say that both were brilliant; Loeb was the youngest graduate
in the history of the University of Michigan, and Leopold, the youngest
graduate of the University of Chicago; both were rich; both were deeply
in trouble.

There was no question of their guilt.

They had both con-

fessed, and they had corrected each other's confessions.

They were

guilty and seemingly doomed. The defense was interested in saving the
20
lives of the two teen-agers and had no aspirations of freeing themo
To judge the rhetorical atmosphere of the innnediate occasion, we
will assume the validity of the old maxim that newspapers print "what
the public wants" and by examining material that appeared in newspapers
of the time as well as other sources, we will derive some indication of
the public's temper at the time.
To begin with, circulation figures of the August 5, 1924, Chicago
Daily Tribune, hereafter referred to as the Tribune, indicate that the
daily edition of that paper reached 612,572 people and the Sunday paper
was purchased by 891,040 persons so the material referred to in the
following text was read by a significant proportion of Chicago 1 s 2,701,705
18
Leopold, op.cit., Po 600
19Wei'nberg, op.c i to, Po 17 •
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people, the World Almanac's 1924 population figure.
A statement by Robert Crowe, State's Attorney, gives an idea of
the sordid implications attached to the crime.

Crowe called it, " •••

the most cruel, cowardly, dastardly murder in the annals of American
.
.
d ence. 1121
Jurispru

Almost every day from the time of the arrest, some

mention was made of the trial in the press.
Living Age magazine summed up the 'publicity when after the trial
it pointed out that " ••• the affair has dominated the American newspapers
for four months," and "on the first Sunday after the confession the
Tribune printed (with apology) twenty-one columns," and finally the
trial lasted thirty-three days, " ••• on every one of which a full page,
with splash headlines, was deemed to be a reasonable allowance of
space •••• 1122
A chronological examination of the material fed the public and
some reaction to it will help describe the atmosphere.
1924, the Tribune came forward with a magnanimous offer.
would broadcast the trial on its new radio station WGN.

On July 18,

The paper
The Tribune

offered a ballot on the front page on which people were to indicate
"yes" or "no" to the offer.

In that same issue of the paper, an on

the street poll was taken of a number of people.
concerning the possible broadcast.

They were questioned

Some of the reactions were:

"Yes, it would be giving the public the benefit of what
only a few might otherwise hear."

21

Tribune, July 25, 1924, p. 2.

22L·ivi.ng
·
Age, op.cl."t ., p. 281 •

-28"No, the case would be a show instead of a trial."
"Yes, I think it'll be a grand thing for the public."
"Everyone can get to hear all the stuff."

23

By July 20, 1924, the front page reports of the voting indicated 4,774
against the broadcast and 3,363 for it.

An additional comment from the

same source indicated a fear that such a broadcast would be a bad example
for children and this may have well been a major reason for the negative response.
On

July 23, the Tribune made an effort to excuse its sensational

coverage of the trial as it editorialized on the sad state of criminal
justice which was being turned into a Roman holiday.

It went so far

as to call the Franks' case " ••• a three months' moral pestilence. 1124
The newspaper's period of reparation was shortlived though for on
July 26, the headline read "Slayers Spurn Sympathy" and "Feel No Regret
1125
Over Ki 11 ing Franks Boy.

Leopold later contended that he had been

misquoted and that the statement had aroused unjustified wrath.
Headlines continued and pictures were plentiful.
boys' skulls appeared in the papers.

X-rays of the

A woman reporter commented on

the morbidity of the spectators in the courtroom and noted that the
trial " ••• has been the only thing which has closed prohibition as a
26
topic of conversation."
The public was not shocked when S.tate 1 s Attorney
23Tribune, July 18, 1924, p. 1
24 Ibid., July 23, 1924, p. 9.
25 Ibid., July 26, 1924, p. 1.
26
Ibid., August 13, 1924, p. 5.

-29Crowe admitted violation of a number of constitutional rights. 27
One editorial went so far as to suggest that the democratic system
of justice depended on the outcome of the trial.

Darrow answered this
28
editorial by assailing public opinion and calling it "damned unfair."
Letters to the editor appeared and suggested doing away with

criminal lawyers and instituting the British method of law.
One really sordid aspect of the publicity came with references to
girl friends.

A friend of Loeb was described as the girl who said

" ••• she insists is only the sister of Loeb."

29

Another item mentioned

that " •••. it has been remarked upon that no girl friends appear for
Leopold,"

30

1

Babe 1

and in a rather careful sentence implied the element of homo-

sexual behavior.
Rhetorical Background of the General Populace
In reference to the rhetorical knowledge possessed by the people
and what they expected in terms of speech, we turn first to Giles
Wilkerson Gray who indicates that it is quite possible that many of the
people interested in the trial had had some speech training.

Gray

tells us that, "The teaching of speech had moved from itinerant elocutionists and private schools ••• to the high schools, the colleges and
.
. .
31
t h e universities.

27
28

Tribune, August 19' 1924, p. 2.
Ibid., August 4, 1924, p. 2.

29 rbid., August 8, 1924, p. 1.
30
Ibid., August 7, 1924, p. 1.
31Giles Wilkerson Gray, "Some Teachers and the Transition to Twentieth
Century Speech Education," Karl Wallace (ed.), History of Speech Education
in America (New York: Appleton, Century, Crofts, Inc., 1954) p. 424.

-30We know in addition that " ••• persons and groups heretofore largely
inarticulate became exponents of the spoken word. 1132
dant, deliberative, forensic and ceremonial speaking."

There was " ••• abun-

33

By 1920, rhetoric was restored to its place "as a substantial
body of principles governing oral and written discourse."

34

From this evidence it may be concluded that speech principles were
not only established but had pervaded the minds of most of the populace.
An examination of the speaking methods presented by respected rhetoricians of the period should serve to indicate the kind of speaking with
which the people were acquainted.
Gray establishes James Albert Winans as one of the strongest forces
behind the return to importance of rhetoric.

Gray points out that,

"It may be well said that by 1920 his (Winans 1 ) writings ••• contributed
largely to academic status of the theory and practice of public speaking. 1135
It would seem then that Winans' principles might well indicate the
type of speech making to which the contemporary audience was accustomed.
In terms of organization, Winans presents the classical forms of Corax,
Cicero, and Aristotle and indicates that these forms have served as the
standard for orators down to our time (1917) and reasons that this is
because they are "naturally best adapted to the argumentative speech."

36

Winans modifies the works of the three aforementioned classical authors

32w. Norwood Brigance (ed.) A History and Criticism of American Public
Address (New York: McGraw, Hill Book Company, Inc., 1943) p. 151.
33 Ibid., p. 11.
34

Gray, op.cit., p. 472.

35 Ibid., p. 436.
36

James Albert Winans, Public Speaking (New York:

1917) p. 416.

The Century Co.,

-31and explains i;i.ve divisions which seem to him worth emphasizing:

(1)

the exordium which helps get on good terms with the hearers; (2) the
exposition which is preliminary definition and explanation; (3) the partition or statement or purposes; (4) the discussion which includes
37
proof, and (5) the peroration or conclusion.
In the matter of delivery, Winans emphasizes the concept of "centering" or emphasizing ideas and puts weight on the idea that this
should not become a mechanical thing; rather the speaker should "accen38
tuate mental processes which are the natural cause of expression."
He spends considerable time with gesture and emphasizes the fact
that gestures must appear_ natural to be effectivea

"If you insist on

working mechanically, you will have a poorer chance of arriving at easy
39
effectiveness a"
In regard to voice Winans found again that naturalness was desirable,
and that the trained voice was " ••• of great value to the public speaker."

40

He offers a set of exercises that are similar in nature and purpose to
a set he offers to he.Jip acquire a naturalness of gesture.
We see then, that "delivery was elevated from the mechanized systems, 1141
and a natural quality replaced bombastic oratory.

We know also that

many people were acquainted with speech and that the principles with
which they were acquainted were still those of the ancients.

37
Winans, Public Speaking, pp. 417-418.
38
James Albert Winans, Speech-making (New York:
Co., 1938) p. 426.
39w·inans, Public Speaking, p. 4910
40 Ibid., p. 497.

41
Gray, op.cit., p. 422.

D. Appleton, Century

-32In the matter of emotional susceptibility in the audience we find
note that " ••• some speakers, notably some criminal lawyers and evangelists are able to bring an audience into a state in which openly emotional appea 1s are acceptable ••••

1142

An examination of Winans' text

reveals that he placed emphasis on the matter of emotional proof so it
is likely that anyone with a knowledge of public speaking had met the
concept before.

43
Summary

It would seem quite possible that many people in the audience had
received instruction in the principles of speech.

They would have

expected to see a well-organized speech utilizing the classical speech
divisions, and they would have been aware of the likelihood that emotional proof would be used.

42winans, Speech-making, p. 309.
43For Winans' discussion of emotional proof see particularly
Public Speaking, op.cit., pp. 97-108 and 195-207.

-33Chapter IV
Innnediate Setting of the Speech of August 22, 1924
Thonssen and Baird state that " ••• practical wisdom decrees that they
(speakers) expound their views with forethought of the emotional makeup
of the audience, with full recognition of the possible reactions of the
group to the presentation. 111
In addition they accord importance to the occasion and note that
it is an integral part of the speech situation. 2

In consideration of

the innnediate setting, then, this section of the paper will concern
itself with both the audience and the occasion.
Audience Analysis
It would seem that Darrow meant his appeal for two audiences, the
judge, Justice John Caverly, and the people who were so blood-thirsty.
Since the ultimate outcome of the appeal was to be determined by Judge
Caverly, he must be considered the more important of the audiences.
Caverly was a circuit court judge who had come through the ranks.

He

had spent four years as a police magistrate and had been a municipal
judge for six years afterward.

Because of his tenure in the lower courts,

he had learned that the law might be flexible, and he often relaxed the
punishment if the circumstances justified it.

He was not however, a

constant friend of the defense as was indicated by his action in one
particular case.
evidence.

A jury acquitted a child molester despite overwhelming

The judge reprimanded the jury and then slapped a six month

contempt sentence on the man for an epithet that he had uttered in court.

1
2

Thonssen and Baird, op.cit., p. 360.
Ibid., p. 292.

-34Caverly had once been quoted as saying, nsend every gun toter to
prison; hang every murderer," but on the other hand he had been criticized often for showing leniency in the court.

It was obvious that he

did not intend the statement to be translated literally. 3
Darrow characterized the judge by saying, "We believed that he was
kindly and discerning in his views of life. 114

This was the man. Darrow

chose to face rather than a jury.
The courtroom audience was composed of over two hundred persons
daily.

Those two hundred included " ••• visiting jurists and lawyers."

5

The seats were filled by "••oinvited guests of the judge and the attorneys for both sides and by novelists, professional psychologists, criminologists and others who had sufficient influence to secure admittance. 6
The press was also represented.

"Chicago newspaper reporters were given

first preference after officers of the cpurt and defendants."

7

There

was a special press box and members of the press were seated in the jury
box.
Robert Lee's story in the Tribune on August 23, 1924 gave an indication of the people who desired admittance but could not secure it:
The corridors of the Criminal courts building surged
with the sweaty populace. Gentle dames who in their
homes serve tea and speak in subdued murmurs were madly
thrust about and madly thrusting to enter courto

3chicago Daily News, September 3, 1924, p. 3.
4 Darrow, op.cit., p. 237.
5Tribune, July 17, 1924, Po lo
6

Leopold, op.cit., p. 75.

7

Tribune, July 19, 1924, p. 1.

-35Courtly old gentlemen rammed each other and elbowed 8
frenziedly with hats askew and clothing in disarray.
In support of Lee 1 s paragraph the picture on the following page shows
vividly the number of people who were unable to gain admission to the
relatively small courtroom.
Darrow spoke to Caverly in an effort to save the boys' liveso
He spoke to the multitude in an effort to gain mercy for those who
would follow Loeb and Leopold •
.An .Analysis of the Immediate Occasion
The speech was:

(1) delivered on August 22, 23, and 24, 1924;

(2) it was given by Clarence Darrow in defense of Nathan Leopold and
Richard Loeb;and (3) it was delivered in the old Criminal Court building of Cook County in Chicago, Illinoiso

In addition to these three

facts, four questions should be answered in the course of analyzing the
occasion:

(1) What was the purpose of the gathering?

or customs prevailed?

(2) What rules

(3) What preceded and followed the speech?

What physical conditions prevailed?

(4)

9

The first three of these can be answered very briefly.
of the gathering was to try Loeb. and Leopold.

The purpose

The trial was conducted

under the standard rules of American courtroom procedure.

Prior to the

suIIIIIlation speech the defense had laid out a careful case attempting to
adapt to mitigating circumstances.

The prosecutor had attempted to prove

that it was a cold-blooded murder which deserved the death penalty.
Darrow offered his summation and was followed by Mr. Crowe for the state.

8Tribune, August 23, 1924, p.l.
9

Alan H. Monroe, Principles and Types of Speech (New York:
Foresman and Co., 1939) p. 117.
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-36The existing physical conditions are the subject of the final
question.

The summation occurred in the heat of August and during the

course of three court days.

An examination of the accompanying photo-

graph of the court gives a rather vivid indication of the physical
situation.

We can see that it was a small room, and we already know

that the audience consisted of two hundred to three hundred people and
that that was a capacity audience.

It took four bailiffs leaning

against the doors to hold back the surge of the crowd.

With the ex-

ception of the judge and the jury box, the room had but one level, and
this coupled with the supporting columns visible in the room must have
impaired the vision of some of the spectators.

The fact that Darrow

spoke to the judge would have lessened the contact that he had with
other auditors.
"Through the windows of the courtroom, the rumble of the passing
street cars and the whirr of motors,"

10

a descriptive passage from the

Tribune indicates that there were external elements competing with the
speaker.
Darrow rose once to speak but returned to his seat until the noise
quit.

Judge Caverly threatened jail to those who created a disturbance

and order was soon restoredo

Darrow began to speak..

He had an attentive

audience in Justice John Caverly who sat on the bench, chin cupped in
his right hand.

10

.
11
Attentive. Watc h 1ng.

Tribune, August 26, 1924, p. 2.

11
Weinberg, op.cit., p. 19.

.

''

! ./
'

QtMtt9t1r~~
~nilmr tlenJfn~~.
~~E~RLD"~REAT3'f NEWSPAPER

I

i=-~--~.--~·=--=-~--~=-~-~="-=·-~~~~ .~-~ -- - - -

,

fnlVUDllT •

'. ~t''*-if'

.

~

'dPT&JDtlll 1t. '

'

-,
::.:.:--.2--·~-~-==~===~:x:::=~-==l!lr.!'!!~------~,~-m:!l!!il~::W.....1

-..

--- -----

St•11lt•ru·t>d lo Spt•nd 'flwir tivt•s in Prison-World-l•amom; Trial Is Ovt•r
J...

----

,

---------- - - -

;;,
... '
it
;.

----

·.

-

I

41l_.i,.·

"

~

JI!

.,,'-"""

WHENLOE.BANDLEOPOLDESCAPEDTiiENOOSE-

ii.-1•

-••1 ;:''·''" ,_"'

r r:,,

«·'.' : l _I· an<l R:d!an1 1..-••h lnr th,. murdrr ,,f k11l~rt Frank•. It Y""' .. J ! 1wwt!l••1 f..,,
~:~t'"n!

i11r 1nurdrr. and a trnn ot nu~ty·r:tnr yt-ars for kir!n:lpi!1g- fi,f" ran·.. ~

~

•T"

fn,! ··

·' ·

w~l' ..n
:;1!~
i ~.:· I'
;i·1'"L'" !J'." ..-1(,•:z,, r-~· .,.~!:·
th,. tw,, · ·~·" c.f mi!'.i .riaiT1"""<) r.in..,·t rart ~.,.,-:-,, ... a ":'f'-r~·,·· r
1 '1 ~•t1 ~7"." '.\':d!r-Y- J'.:u h~l '1. I )J AttrJr~1r-~ l_l.,n-.nc...,.
r.tr':""1 w.
/41
•.••

L

· t:
dc- :,...,..d
1

.,;~>r,1.rrci

t~ :it

(Sfory . .

r ~· l:~:id1 __; • \:ith,,:, l.t'"J~·!•I. ;ind •'•' l~id1anl l..od.
-....~

' - ~ ':
·. ....
..~_._,..,
.............,...... _,
-

.. .s-.....
.,.~

..,.,,,....

.

-"'

., ..

1

~~.rv

r
11!'"

~

,..r - - !

---··,.,..._,
~. ~ ~....,.,
- ' ~ --.:t::::-.,...,...... ' '- ~
-_...._,;~~_ . ~~~-:~--~~~~~~~==~~~~~~~~~iii=:~;;;;;;;;;;~~~~;;;
•,,._
,..,;...,...1.,_.
~·~~5~-~=~?;;;-~=-~-~-~·
~
~-·---~

j.>'tr.,.

--:-

~

-37Sunnnary

Justice Caverly, a judge who had exhibited both liberal and stern
qualities concerning the matter of punishment was the presiding judgeo
The courtroom was filled with people from varying walks of life.

There

were newspaper reporters, writers, psychologists and curiosity seekers.
It was hot and crowded.
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Chapter V

An Analysis of the Speech
It is the purpose of this chapter to make a rhetorical analysis of
the use of emotional proof in Clarence Darrow 1 s surm:nation speech in
the Loeb-Leopold trial.
Before beginning such an analysis, it was necessary to determine
the authenticity of the text of the speech.

Two published versions of

the speech were consulted and compared.

Wo Norwood Brigance 1 s version

was chosen as the copy to be analyzied.

Not only did it agree closely

1

• h Weinb erg I s rend ition, 2 b ut it
• a 1so b ore a notation
•
• •
wit
exp 1aining
t h at
0

0

•

it was " ••• from the stenographic copy, revised by Mr. Darrow." 3
At this point, for purposes of clarity, the criteria upon which the
speech will be judged will be repeated.
1.

Did.Darrow attempt to arouse the emotion of
a. anger by appealing to the esteem needs?
b. mildness by appealing to the physiological needs?
c. friendship or hatred by appealing to love :p.eedS·?
d. fear or confidence by appealing to safety drives?
e. shame or shamelessness by appealing to esteem needs?
f. kindness by appealing to the love needs?
g. pity by appealing to safety needs?
h. indignation and envy by appealing to esteem needs?
i. emulation by appealing to our desire for self-actualization?

1
Brigance, O;EoCit., PP• 137;..zos.
2

Weinberg, OJ:!eCit., pp. 19-87
3
Brigance, o:e.cit., p. 137.

0
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2.

Did he use loaded words in an effort to stimulate emotions?

3..

Did he use techniques of delivery that would incite an emotional
response?

With these questions in mind let us turn to the analysis of the
speech.

As this author sees it, Darrow attempted to arouse nine of the

thirteen emotions Aristotle discussed.,
A count of appeals to the emotions shows that, in this writer's
opinion, Darrow appealed to anger 28 times, pity 28 times, shame 15
times, emulation 10 times, hatred 8 times, confidence 10 times, friendship 5 times, fear 3 times, kindness 2 times, and that he did not make
any effort to appeal directly to mildness, shamelessness, indignation,
or envy·.

The following examples are offered as an indication of the

type of appeals .Mr. Darrow used.
Anger
Darrow paid substantial attention to Aristotle's concept of anger.
Obviously, Darrow did not desire

t~at

anger be directed toward his

clients, but as we discovered in Chapter IV, there was a great amount of
anger already present.

It appears that Darrow made an effort to trans-

fer that ap.ger to the State and the State's case in order to lessen the
anger aimed at his clientso

He stated bluntly that, " ••• the state wants

to take human lives. 114 He compared the State's effort to hang the boys
with the antiquated belief that evil people were literally possessed
5
with devils.
In such instances, it appeared that Darrow was trying to

4Brigance,
·
•
op.cit.,
p. 144 •

5Ibid.' p. 160.

-40make the audience feel contempt for the State and also to feel that perhaps the State was subjecting them to insult in that they were being regarded as simple.
Darrow spoke frequently of threats made to the judge, words to the
effect that the judge had to hang the two boys.

6

Again it appeared

that he was offering examples of insult from the State, the implication
being that the State could control Judge Caverly 1 s decision, certainly
an insult to a man of integrity.

These items had the appearance of an

attempt to make the judge and the other listeners respond with anger
to the State and the State's case.
Pity

As would be expected, Darrowi
attempt to arouse

~·

exerted considerable effort in an

He placed great weight on the contention that

the boys possessed diseased minds, and he attached to this contention
the same sort of emphasis he would have placed on a physical handicap
in that he presented the disease as a pain or grave affliction.
Seemingly, Darrow anticipated the possibiiity that constant reference to the diseased mind might possibly incite anger in some of the
listeners so placed the responsibility for this condition on the parents,
and there " ••• were no better women than their mothers, 11 7 and in this
way he insured

~,if

not for the boys, for the parents.

Darrow a,lso made an effort to stimulate .J2.!!y as he pointed to the
cruelty of hanging with the words " ••• that act will be infinitely more
cold-blooded than any act these boys have committed. 118

6Brigance, op.cl.•t ., p. 139
· .•
7

~.,

8

.!.!?l2·

p. 143.
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In addition, he attempts to stimulate a feeling of

~

for the

pain of life imprisonment so that the magnitude of such .a penalty will
be realized by the listeners.

We see the most obvious example of this

in his use of the Housman stanza which ends with the words:
In all the endless road you tr9ad
There's nothing but the night.
Shame
In regard to shame, Darrow draws an analogy between the dark ages
10 He cites a numb er of hangings
.
.
and points out injustice
an dhanging.
in each attempting to arouse shame in the listenerso

An obvious example

of this was his reference to the hanging of a colored man and the statement that his "o •• color probably had something to do with compassing
his destruction. 1111
Emulation
Darrow makes a definite attempt to arouse a desire for enmlation.
This effort seems to occur most often in the form of counter-suggestion.
Darrow paints a word picture of the humane and good decision that the
judge could make, but rather than suggesting that the judge made such a
decision, Darrow suggests that no forward thinking person would make
any other sort of decision.

An example serves to clarify Darrow 1 s use of

eµiulation.

"o ..,it is not possible for any court to hang
these boys if he pays any attention whatever
to the modern attitude toward the young, if
he pays any attention whatever to the precedents in this country, if he pays any attention
to the humane instincts which move ordinary man
9
Brigance, op.cit., p. 1430
lOibido, p. 139 o
11Ibid.,, p. 194.
12 Ibi·d.,., p. 191. ( underlining mine)

12
0 "

-42This sentence suggests that a death penalty would be contrary to
all that is good and i f the judge desires to do that which is good, he
must not give the supreme penalty.
Hatred
Darrow 1 s only use of the emotion of hatred is related to his effort
to cast doubt upon the State's case.

The State's alienist, Dr. Krohn,

is subject to a relentless attack by Darrow that is obviously intended
to make the listeners hate the man.

"He would lick his chops over that

more gleefully than over his dastardly homicidal attempt to kill these
boys," 13

and he had gone " ••• up and down the land peddling perjury," 14

are but two of the bitter references to Krohn.
Confidence
In the matter of confidence, Darrow makes an effort to reassure the
pµblic that, he does not want the boys freed, that he has faith in the
judge, and that he wants only a fair trial.

" ••• neither the parents,

nor the attorneys would want these boys released."

15

Here it would

seem that he is trying to impress upon the listeners that they will be
safe and that he is only desirous of saving the defendantsl, lives.
Friendship
Friendship is sought by making a mention of childhood experiences
and Darrow makes an attempt to construct a sort of camaraderie between
the auditors and the boys ..
Fear
Darrow also endeavors to stimulate

~·

in the auditors.

He con-

demns the death penalty by saying " .... we ought to get rid of it for the

13

Brigance, op.cit., Po 140.

14

.. ,
15
~. ,
~

p. 158.
p .. 140.

-4.3protection of human life,"

16

and he subtlely injects mention of the

State's violation of constitutional rights in the matter of questioning
the boys.

In both of these instances, it appears that he was making an

effort to imply to the listeners that they were not as safe from the
horrors of capital punishment as they might suppose •
.Kindness
He seeks kindness by boldly requesting it and at the same time
stimulates friendship and emulation when he requests " ••• life, under.
•
k.ind ness •••• 1117
sta.nid ing,
ch arity,

These are .o£fered as. examples of Darrow 1 s emotional proof in terms
of appeals to particular needs •
.Us.e of Loaded Words as Emotional Proof
Darrow' s entire sunnnation abounds with loaded words.

He speaks

of poisoned jury, vengeance by the state, mad hate, poisoned perjury,
lick his chops, infinite mercy, up to their ears in watermelon, castles
of youth, bereaved mother, shedding of blood, charity, kindness, pride
of his life, death on the scaffold, fed on flesh, drank blood, and th.e
calloused hearts of men.

In addition we hear brutality, cruelty, ea-

lamity, tragedy, weird, charity, kindness, motherhood, fatherhood,
childhood, boyhood, tender age, kid, righteousness, pity, mercy, charity
and even. "Teddy bears" enter the speech.

Darrow 1 s description of Mr.

Savage 1 s and Mr. Marshall's (attorneys for the State) early arguments
was a litany of loaded words.

He described it as " ••• cruel; dastardly;

•
h eart •••• II 18
premi!d itate d ; fiend.is h ; a bandone d and ma1 ignant

16nrigance, op.cit., p. 140.
17

Ibid., p. 204.

18

~.,

p. 142.

-44There is little question that Darrow resorted to this method of
emotional proof.
Use of Techniques of Delivery to Arouse Emotion
In the matter .of technique, we turn to reports from people who
were present at the trial.

The fact that these people perceived em-

phatic gestures and differences in the use of the voice and associated
them with particular phrases indicates that Darrow did make conscious
use of techniques of delivery.

The Tribune reveals that Darrow"•••

wags his finger and smites his palm••• ," that he " ••• reins his thumbs
in the armholes of his vesto .. ," that he moves "softly," and finally
that "o •• his gestures are few but one of them is always in service. 1119
The descriptive words that the reporter attaches toDarrow 1 s movement
shows that he, the reporter, associated certain feelings with the words
which would. indicate that they had an effect on him.
The Tribune report of the sunn:nation speech offers a running description of Darrow's movement in the speech.

After the line, "But there

are others, he turned half about, and th;rew the gesture of open palm
20
toward the semi-circle of seats where the families of the boys sat."
After saying, "Here is Leopold's father," Darrow " ••• swung toward the
21
defendant's chair, continued then the hand dropped helplessly."
In regard to his vocal technique his " .. ,;,..voice had

s~ken

in low

head tones that carried to every corner ••• it deepened and carried straight
across the bar to .the bench."

22

19 Tribune, August 23, 1924, P• 1.
20
~., August 26, 1924, p. 1.
21Ibid.
22-

M!!·

-45Effectiveness of Darrow's Use of
Emotional !'roof in the Loeb-Leopold
Summation
It would seem logical that since the purpose of emotional proof
is to arouse emotions that a visible display of emotion in the hearers
would. serve as proof of the effectiveness of that proof.
We find evidence as to the effectiveness of the emotional pro.of
in the report of Judge Caverly'·s emotional response.
23
tears were streaming down Judge Caverly•s faceo"

11

I saw that

The Tribune's Orville Dwyer reported that " ••• tears well up in the
24
eyes again; the crowd banked all around swallows hard •••• "
Dwyer
also stated that J?ersons who had been convinced of the necessity for
hanging "••owavered and changed their minds. 1125
Leopold admits emotional involvment as he confides that, "If I
didn't weep while Mr. Darrow was speaking, I certainly had to blow my
nose suspiciously often. 1126
In addition if we are to accept Cicero's contention that there is

a relationship between the feelings experienced by the listener and
those felt by the orator, " ••• all those sensations which the orator
would awaken in the Judge shall apear to be deeply felt ••• by the orator
himself,_" 27we know that Darrow certainly was moved and further we have
evidence of empathy as Leopold notes that,

It is moving oratory, moving
28
because the man who delivered the oration was moved, deeply moved."
0

23Matilda Fenberg, ''Most Unforgettable Character I've Eyer Met,"
Readers -Digest, Vol. 74 (April, 1959) p. 87.
24orville -Dwyer, Chjtcago Daily Tribune, August 23, 1924, p. 3.
25 Ibid.,
26Leopold, op.cit., p. 73.
~~Thonssen, op.~it., p. 75.
Leopold, OJ>.cit., p., 72.•

-46.Summary

The evidence indicates that .narrow's speech had an effect on the
listeners.

In addition, the judge did spare the boys' lives.

However,

it is well to note that not everyone was moved to Darrow 1 s side.
imply this would be grossly unfair.

To

The cartoon on the following page

was a mild reaction of the press to the sentence.

There was bitter

editorializing, and public resentment was obvious.
The total effect of Darrow's use of emotional proof however, is
well

sunnnari~ed

in Graham Hughes• statement" ••• he would move them to

pity and anger as surely few others have been able to do 0 1129

29

Graham Hughes, "Darrow and the Law," New Republic, Vol. 138
(January 27, 1958) p. 17.
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-47Chapter VI
Summary and Conclusions
It is the purpose of this chapter to draw the general and specific
conclusions resulting from this study.
1.

The Problem

It was the stated purpose of this study to identify the emotional
proofs used by Clarence Darrow in his summation speech in the LoebLeopold trial, to classify the proofs as to type and number and to express a judgment as to the effectiveness of his use of emotional proof.
2.

The Method

The historical-critical method was used to accomplish the stated
purpose.

Included in this method are seven steps:

(1) Discovering

and structuring the research problem; (2) Establishing the need for the
proposed study; (4) Offering criteria or standards of judgment; (5)
Controlling the structural analysis and creative synthesis; (6) Evaluating phenomena of speech by means of criteria and (7) Drawing conclusions from the evaluated data.
3.

The Working Hypothesis

The working hypothesis of this study is that emotional proof was an
important factor in the summation speech which in all probability saved
the lives of Richard Loeb and Nathan Leopold.

As a result of this study,

the hypothesis can be judged partially true, the qualification being
that there is question as to the imminence of the death penalty.

The

first portion of the hypothesis may be accepted for emotional proof was
an important factor in the surrnnation speech.
4.

The Research Design

In order to solve the problem posed by the purpose in this study,

-48the author:

(1) formulated carefully the nature and purpose of this

study, (2) examined the rhetorical background of Clarence Darrow, (3)
investigated the rhetorical atmosphere in America in 1920-1925, (4) reconstructed the setting of the speech of August 22, 23, 24, 1924, (5)
analyzed Darrow's use of emotional proof in the sunnnation speech in terms
of the criteria established in Chapter I, and (6) drew conclusions on
the basis of evidence.
The Main Cone lusions
The Rhetorical Biography of Clarence Darrow
The examination of Darrow's life indicated that his father, Amirus
Darrow, was the prime factor in his rhetorical training.

It was fur-

ther noted that the elder Darrow was an advocate of the classics, and
it was concluded that Clarence Darrow was influenced by the works of
the classical rhetoricians, the influence being primarily indirect.
The Rhetorical Atmosphere
The United States was in a state of turmoil in the period 1920-1925.
The horror of war and the necessity for innnediate action on any problem was still a way of life.

Evidence indicates that the courts

tended to be reluctant to impose the death penalty.

These were elements

affecting the general atmosphere and as a result affecting indirectly
the rhetorical atmosphere.
There is indication that the general populace had had the opportunity to become acquainted with the principles of rhetoric for the
teaching of speech had been introduced to the high school curriculum.
From Gray's report we discovered that James Winans was one of the most
productive rhetoricians of the period.

ln order to gain some insight

as to what was be;i.ng taught in speech during the period, Winans• text-

-49book was examined.

The examination indicated that there was continuing

use of the classic speech divisions and that oratory had taken on a more
natural and less bombastic air.

We know further that emotional proof

was a subject to which Winans paid substantial attention.
The Inmediate Setting of The Speech
The sunmation speech was delivered in the old Criminal Court
Building on Chicago's north side.

The speech was directed to Justice

John Caverly, but there was also a capacity courtroom audience numbering
approximately 300 persons present.
A reference to the picture accompanying this particular section of
the paper offers a far more vivid description of the setting and the
people involved than words possibly can.
The Speech
The speech analyzed was chosen because of comment indicating that
it was an important speech in Darrow's career and in addition that it
is regarded as a "judicial masterpiece."

The version chosen for analysis

was abstracted from W. Norwood Brigance's Classified Speech Models and
was judged acceptable in terms of authenticity by comparing it with a
second version of the speech and because it was accompanied by a notation indicating that it was from a stenographic copy revised by Mr.
Darrow.
Analysis showed that Mr. Darrow placed significant dependence on
emotional proof as a means of achieving his purposes and further there
is indication that he used it with great facility.
Suggested Additional Research
After completing this study, it would seem that Mr. Darrow's works
would lend themselves to further analysis in the area of emotional
proof.

An analysis of Darrow's use of emotional proof in a number of

-soother speeches on varying subjects in order to better determine his
skill in using emotional proof as a persuasive technique would seem to
be a topic worthy of additional study.

In addition, the whole area of

emotional proof and its use and place in courtroom speaking would appear
to be a general topic that would present a great number of more specific
studies.

As an example, a study of the quantity and effectiveness

of emotional proof offered by a given lawyer to juries as compared to
that offered in cases presided over by only a judge would seem to present an interesting possibility.
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"Clarence Darrow's Summation Speech in
the Loeb-Leopold Trial, Delivered in
the Old Criminal Court Building, Chicago,
Illinois, August 22, 23, and 24, 1924"
YOUR HONOR, it has been almost three months since the great responsibility of this case was assumed by my associates and myself.

I

am willing to confess that it has been three months of great anxiety.
A burden which I gladly would have been spared excepting for my feeling of affection toward some of the members of one of the unfortunate
families.

This responsibility is almost too great for any one to as-

sume; but we lawyers can no more choose than the court can choose.
Our anxiety over this case has not been due to the facts that are
connected with this most unfortunate affair, but to the almost unheard
of publicity it has received; to the fact that newspapers all over
this country have' been giving it space such as they have almost never
before given to any case.

The fact that day after day the people of

Chicago have been regaled with stories of all sorts about it, until
almost every person has formed an opinion.
And when the public is interested and demands a punishment, no
matter what the offense, great or small, it thinks of only one punishment, and that is death.
It may not be a question that involves the taking of human life;
it may be a question of pure prejudice alone; but when the public speaks
as one man it thinks only of killing.
We have been in this stress and strain for three months.

We did

what we could and all we could to gain the confidence of the public,
who in the end really control, whether wisely or unwisely.
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on this case.

Wild and extravagant stories were freely published as

though they were facts.

Here was to be an effort to save the lives of

two boys by the use of money in fabulous amounts, amounts such as these
families never even had.
We announced to the public that no excessive use of money would
be made in this case,
in any other way.

neit~er

for lawyers nor for psychiatrists, or

We have faithfully kept that promise.

The psychiatrists, as has been shown by the evidence in this case,
are receiving a per diem, and only a per diem, which is the same as is
paid by the State.
The attorneys, at their own request, have agreed to take such
amount as the officers of the Chicago Bar Association may think is proper in this case.
If we fail in this defense it will not be for lack of money.

will be on account of money.
that we have met.

It

Money has been the most serious handicap

There are times when poverty is fortunate.

I insist, your Honor, that had this been the case of two boys of
these defendants' age, unconnected with families supposed to have great
wealth, there is not a State's Attorney in Illinois who would not have
consented at once to a plea of guilty and a punishment in the penitentiary
for life.

Not one.

No lawyer could have justified any other attitude.

No prosecution

could have justified it.
We could have come into this court without evidence, without argument, and this court would have given to us what every judge in the
City of Chicago has given to every boy in the City of Chicago since
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the first special case was tried.

We would have had no contest.

We are here with the lives of two boys imperiled, with the public
aroused.•
For what?
Because, unfortunately, the parents have money.

Nothing else.

I told your Honor in the beginning that never had there been a
case in Chicago, where on a plea of guilty a boy under twenty•one had
been sentenced to death.

I will raise that age and say, never has there

been a case where a human being under the age of twenty•three has been
sentenced to deatho

And, I think I am safe in saying, although I have

not examined all the records and could not--but I think I am safe in
saying--that never has there been such a case in the State of Illinois.
And yet this court is urged, aye, threatened, that he must hang
two boys contrary to precedents, contrary to the acts of every judge
who ever held court in this state.
Why?
Tell me what public necessity there is for this.
Why need the State's Attorney ask for something that never before
has been demanded?
Why need a judge be urged by every argument, moderate and inunoderate, to hang two boys in the face of every precedent in Illinois, and
in the face of the progress of the last fifty years?
Lawyers stand here by the day and read cases from the Dark Ages,
where Judges have said that if a man had a grain of sense left and a
child if he was barely out of his cradle, could be hanged because he
knew the difference between right and wrong.

Death sentences for eighteen,

seventeen, sixteen and fourteen years have been cited.

Brother Marshall
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He should read his beloved Blackstone again.

I have heard in the last six weeks nothing but the cry for blood.
I have heard from the office of the State's Attorney only ugly hate •
.I have heard precedents quoted which would be a disgrace to a savage
race.
I have seen a court urged almost to the point of threats to hang
two boys, in the face of science, in the face of philosophy, in the
face of humanity, in the face of experience, in the face of all the
better and more humane thought of the age.
Why did not my friend, Mr. Marshall, who dug up from the relics
of the buried past these precedents that would bring a blush of shame
to the face of a savage, read this from Blackstone:
"Under fourteen, though an infant shall be judged to be incapable
of guile prima facie, yet i f it appeared to the court and the jury that
he was capable of, guile, and could discern between good and evil, he may
be convicted and suffer death."
Thus a girl thirteen has been burRed for killing her mistress.
How this case would delight Dr. Krohn!

(A state psychiatrist.)

He would lick his chops over that more gleefully than over his
dastardly homicidal attempt to kill these boys.
One boy of ten, and another of nine years of age, who had killed
his companion were sentenced to death; and he of ten actually hanged.
Why?
He knew the difference between right and wrong.

He had learned

that in Sunday Schoolo
Age does not count.
Why, Mr. Savage (special counsel for the state) says age makes no
difference, and that if this court should do what every other court in
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boys to death, no one else would ever be hanged in Illinois.
Well, I can imagine some results worse than that.

So long as this

terrible tool is to be used for a plaything, without thought or consideration, we ought to get rid of it for the protection of human life.
My friend Marshall has read Blackstone by the page, as if it had
something to do with a fairly enlightened age, as if it had something
to do with the year 1924, as i f it had something to do with Chicago,
with its boys' courts and its fairly tender protection of the young.
Now, your Honor, I shall discuss that more in detail a little
later, and I only say it now because my friend Mr. Savage--did you pick
him for his name or his ability or his learning?--because my friend Mr.
Savage, in as cruel a speech as he knew how to make, said to this court
that we plead guilty because we were afraid to do anything else.
Your Honor, that is true.
It was not correct that we would have defended these boys in this
court; we believe we have been fair to the public.

Anyhow, we have

tried, and we have tried under terribly hard conditions.
We have said to the public and to this court that neither the
parents, nor the friends, nor the attorneys would want these boys released.

That they are as they are.

Unfortunate though it be, it is

true, and those the closest to them know perfectly well that they should
not be released, and that they should be permanently isolated from
society.

We have said that; and we mean it.

We are asking this court

to save their lives, which is the least and the most that a judge can do.
We did plead guilty before your Honor because we were afraid to
submit our cause to a jury.

I would not for a moment deny to this court
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and how perplexed we were before we took this most unusual step.
I can tell your Honor why.
I have found that years and experience with life tempers one's
emotions and makes him more understanding of his fellowman.
When my friend Savage is my age, or even yours, he will read his
address to this court with horror.
I am aware that as one grows older he is less critical.
so sure.

He is not

He is inclined to make some allowance for his fellowman.

I

am aware that a court has more experience, more judgment and more kindliness than a jury.
Your Honor, it may be hardly fair to the court, I am aware that I
have helped to place a serious burden upon your shoulders.
I have always meant to be your friend.

And at that,

But this was not an act of

friendship.
I know perfectly well that where responsibility is divided by
twelve, it is easy to say:
"Away with him."
But, your Honor, if these boys hang, you must do it.
no division of responsibility here.
overpowered you.

There can be

You can never explain that the rest

It must be by your deliberate, cool, premeditated act,

without a chance to shift responsibility.
It was not a kindness to you.

We placed this responsibility on

your shoulders because we were mindful of the rights of our clients,
and we were mindful of the unhappy families who have done no wrong •
.Now, let us see, your Honor, what we had to sustain us.
I have known your Honor for a good many years.

Of course,

Not intimately.

I could
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do, but I did know something.

I knew, your Honor, that ninety unfor-

tunate human beings had been hanged by the neck until dead in the city
of Chicago in our history.

We would not have civilization except for

those ninety that were hanged, and if we cannot make it ninety-two we
will have to shut up shop.

Some ninety human beings have been hanged

in the history of Chicago, and of those only four have been hanged on
the plea of guilty,--one out of twenty-two.
I know that in. the last ten years four hundred and fifty people
have been indicted for murder in the city of Chicago and have pleaded
guilty.

Four hundred and fifty have pleaded guilty in the city of

Chicago, and only one has been hanged!--And my friend who is prosecuting this case deserves the honor of that hanging while he was on the
bench.

But his victim was forty years old.

Your Honor will never thank me for unloading this responsibility
upon you, but you know that I would have been untrue to my clients if
I had not concluded to take this chance before a court, instead of submitting it to a poisoned jury in the city of Chicago.

I did it knowing

that it would be an unheard of thing for any court, no matter who, to
sentence these boys to death.
And, so far as that goes, Mr. Savage is right.

I hope, your Honor,

that I have made no mistake.
I could have wished that the State's Attorney's office had met this
case with the same fairness that we have met it.
It has seemed to me as I have li.stened to this case five or six
times repeating the story of this tragedy, spending days to urge your
Honor that a condition of mind could not mitigate, or that tender years
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representative of a proud state like this to invoke the dark and cruel
and bloody past to affect this court and compass these boys' deatho
Your Honor, I must for a moment criticize the arguments that have
preceded me.

I can read to you in a minute my friend Marshall's argu-

ment, barring Blackstone.

But the rest of his arguments and the rest

of Brother Savage 1 s argument, I can sum up in a minute:

Cruel; das-

tardly; premeditated; fiendish; abandoned and malignant heart;--sounds
like a cancer--cowardly,--cold-blooded!
Now that is what I have listened to for three days against two
minors, two children, who have no right to sign a note or make a deed.
Cowardly?
Well, I don't know.

Let me tell you something that I think is

cowardly, whether their acts were or not.

Here is Dickie Loeb, and

Nathan Leopold, and the State objects to anybody calling one "Dickie"
and the other "Babe" although everybody does, but they think they can
hang them easier if their names are Richard and Nathan, so, we will
call them Richard and Nathan.
Eighteen and nineteen years old at the time of the homicid.e.
Here are three officers watching them.

They are led out and in

this jail and across the bridge waiting to be hanged.

Not a chance to

get away.

Not a chance.

Handcuffed when they get out of this room.

Penned like rats in a trap; and for a lawyer with physiological eloquence to wave his fist in front of their faces and shout "Cowardly!"
does not appeal to me as a brave act.

It does not commend itself to me

as a proper thing for a State's Attorney or his assistant; for even defendants not yet hanged have some rights with an official.

Cold-blooded?
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But I don't lmow, your Honor.

I will discuss that a little later,--

whether it was cold-blooded or not.
Cold-blooded?

Why?

Because they planned, and schemed, and arranged,

and fixed?
Yes.

But here are the officers of justice, so-caHed, with all the

power of the State, with all the influence of the press, to fan this
connnunity into a frenzy of hate; with all of that, who for months have
been planning and scheming, and contriving, and working to take these
two boys' lives.
You may stand them up on the trap-door of the scaffold, and choke
them to death, but that act will be infinitely more cold-blooded whether
justified or not, than any act that these boys have connnitted or can
connnit.
Cold-blooded!
Let the State, who is so anxious to take these boy's lives, set an
example in consideration, kindheartedness and tenderness before they call
my clients cold-blooded.
I have heard this crime described; this most distressing and unfortunate homicide, as I would call it;--this cold-blooded murder, as
the State would call it.
I call it a homicide particularly distressing because I am defending.
They call it a cold-blooded murder because they want to take human
lives.
Call it what you will.
I have heard. this case talked of, and I have heard these lawyers
say that this is the coldest-blooded murder that the civilized world
ever has known.

I don't know what they include in the civilized world.
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assume Illinois.

Although they talk as i f they did not.

But we will

This is the most cold-blooded murder, says the State,

that ever occurred.
Now, your Honor, I have been practicing law a good deal longer
than I should have, anyhow, fQr forty•five or forty-six years, and dur•
ing a part of .that time I have tried a good many criminal cases, always
defending.

It does not mean that I am better.

I am more squeamish than the other fellows.
am better nor worse.

It probably means that

It means neither that I

It means the way I am made.

I have never yet tried. a

~ase

I cannot help it.

where the State's Attorney did not

say that it was the most cold-blooded, inexcusable, premeditated case
that ever occurred.

If it was murder, there never was such a murder.

If it was robbery, there never was such a robbery.

If it was a con-

spiracy, it was the most terrible conspiracy that ever happened since
the star-chamber passed into oblivion.

If it was larceny, there never

was such a larceny.
Now, I am speaking moderately.

All of them are the worst.

Why?

Well, i t adds to the credit of the State•s Attorney to be connected with
a big case.

That is one thing.

They can say,--

11Well, I tried the most cold-blooded murder case that ever was
tried, and I convicted them, and they are dead."
"I tried the worst forgery case that ever was tried, and I won that.
I never did anything that was not big. 11
Lawyers are apt to say that.
And then there is another thing, your Honor:

Of course, I gen-

erally try cases to juries, and these adjectives always go well with
juries; bloody, cold-blooded, despicable, cowardly, dastardly, cruel,
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goes well with the jury.

The twelve jurors, being good themselves, think

it is a tribute to their virtue i f they follow the litany of the State's
Attorney.
I suppose it may have some effect with the court; I do not know.
Anyway, those are the chances we take when we do our best to. save life
and reputation.
"Here, your clients have pleaded, guilty to the most cold-blooded
murder that ever took place in the history of the world.

And how does a

judge dare to refuse to hang by the neck until dead two cowardly ruffians who committed the coldest-blo.oded murder in the history of the
world?"
That is a good talking point.
I want to give some attention to this cold-blooded. murder, your

Honor.
Was it a cold-blooded murder?
Was it the most terrible murder that ever happened in the .State
of Illinois?
Was it the most dastardly act in the annals of crime?
No.
I insist, your Honor, that under all fair rules and measurements,
this v.as one of the least dastardly and cruel -0f any that I have known
anything about.
Now, let us see how we should measure it.
They say that this was a cruel murder, the worst that ever happened.
I say that very few murders ever occurred that were as free from cruelty
as this.
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Of course, your Honor, I admit that I hate killing, and I hate it
no matter how it is done,--whether you shoot a man through the heart,
or cut his head off with an axe, or kill him with a chisel or tie a
rope around his neck, I hate it.

I always did.

I always shall.

But, there are degrees, and if I might be permitted to make my own
rules I would say that if I were estimating what was the most cruel murder, I might first consider the sufferings of the victim.
Now, probably the State would. not take that rule"
the one that had the most attention in the newspapers.

They would say
In that way they

have got me beaten at the start.
But I would say the first thing to consider is the degree of pain
to the victim.
Poor little Bobby Franks suffered very little.
for his killing.

There is no excuse

If to hang these two boys would bring him back to life,

I would say let them go, and I believe their parents would say so, too.
But:
The moving finger writes, and having writ,
Moves on; nor all your piety nor wit
Shall lure it back to cancel half a line,
Nor all your tears wash out a word of it.
Robert Franks is dead, and we cannot call him back to life.

It

was all over if fifteen minutes after he got into the car, and he pro•
bably never knew it or thought of it.
is the last thing I would do.
for his parents.

That does not justify it.

I am sorry for the poor boy.

It

I am sorry

But, it is done.

Of course I cannot say with the certainty of Mr. Savage that he
would have been a great man if he had grown up.

At fourteen years of
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reader, and he says that he would.

Savage, I suppose, is a mind

He has a phantasy, which is hanging.

So far as the cruelty to the victim is concerned, you can scarce imagine
one less cruel.,
Now, what else would stamp a murder as being a most atrocious crime?
First, I put the victim, who ought not to suffer; and next, I would
put the attitude of those who kill.
What was the attitude of these two boys?
It may be that the State's Attorney would think that it was particularly cruel to the victim because he was a boy.
Well, my clients are boys, too, and if it would make more serious
the offense to kill a boy, it should make less serious the offense of
the boys who did the killing e
What was there in the conduct of these two boys which showed a
wicked, malignant, and abandoned heart beyond that of anybody else,
who ever lived?

Your Honor, it is simply foolish.

Everybody who thinks knows the purpose of this.

Counsel knows

that under all the rules of the courts they have not the slightest right
to ask this court to take life.

Yet they urge it upon this court by

falsely characterizing this as being the cruelest act that ever occurred.
What about these two boys,--the second thing that would settle whether
it was cruel or not?
Mre Marshall read case after case of murders and he said:
those cases don't compare with yours.
What were those cases?

Yours is worse."

"Why

Worse, why?

Most of his cases were robbery cases,--where a

man went out with a gun to take a person•s money and shot him down.

Some

of them were cases where a man killed from spite and hatred and malice.
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moneyo
hatred.

A man kills someone to get money, he kills someone through
What is this case?

This is a senseless, useless, purposeless, mot.iveless act of two
boys.

Now, let me see if I can prove it.

There was not a particle of

hate, there was not a grain of malice, there was no opportunity to be
cruel except as death is cruel,--and death is cruelo
There was absolutely no purpose in it all, no reason in it all, and
no motive for i t all.
Now, let me see whether I am right or not.
I mean to argue this thoroughly, and i t seems to me that there is
no chance for a court to hesitate upon the facts in this case.
I want to try to do it honestly and plainly, and without any attempt
at frills or oratory; to state the facts of this case just as the facts
exist, and nothing else.
What does the State say about it?
In order to make this the most cruel thing that ever happeneQ, of
course they must have a motive.

.A:p.d what, do they say, was the motive?

Your li9nor, if there was ever anything so foolish, so utterly futile
as the motive claimed in this case, then I have never listened to it.
What did Tom Marshall say?
What did Joe Savage say?
"The motive was to get ten thousand dollars," say they.
These two boys, neither of whom needed a cent, scions of wealthy
people, killed this little inoffensive boy to get ten thousand dollars?
First let us call your attention to the opening statement of Judge
Crowe, where we heard for the first time the full details of this homicide
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after a plea of guilty.
All right.

He said these two young men were heavy gamblers, and

they needed the money to pay gambling debts,--or on account of gambling.
Now, your Honor, he said this was atrocious, most atrocious, and
they did it to get the money because they were gamblers and needed it to
pay gambling debts.
What did he prove?
He put on one witness, and one only, who had played bridge with
both of them in college, and he said they played for five cents a point.
Now, I trust your Honor knows better than I do how much of a game
that would be.

At poker I might guess, but I know little about bridge.

But what else?
He said that in a game one of them lost ninety dollars to the other
one.
They were playing against each other, and one of them lost ninety
dollars?
Ninety dollars!
Their joint money was just the same; and there is not another word
of evidence in this case to sustain the statement of .Mr. Crowe, who
pleads to hang these boys.

Your Honor, is it not trifling?

It would be trifling, excepting, your Honor, that we are dealing in
human life.

And we are dealing in more than that; we are dealing in the

future fate of two families.

We are talking of placing a blot upon the

escutcheon of two houses that do not deserve it for nothing.

And all

that they can get out of their imagination is that there was a game of
bridge and one lost ninety dollars to the other, and therefore they went
out and committed murder.
What would I get if on the part of the defense we should resort to
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Could I expect anyone to have the slightest confi-

dence in anything we have said?

Your Honor knows that it is utterly

absurd.
The evidence was absolutely worthless.

The statement was made out

of whole cloth, and Mr. Crowe felt like that policeman who came in here
and perjured himself, as I will show you later on, who said that when he
was talking with Nathan Leopold, Jr., he told him the public were not
satisfied with the motive.
I wonder if the public is satisfied with the motive?

If there is

any person in Chicago who under the evidence in this case would believe
that this was the motive, then he is stupid.

That is all I have to say

for him;--just plain stupid.
But let us go further than that.

Who were these two boys?

And

how did it happen?
On a certain day they killed poor little Robert Franks.

I will not

go over the paraphernalia, the letter demanding money, the ransom, because I will discuss that later in another connection.
him.

These two boys.

But they killed

They were not to get ten thousand dollars; they

were to get five thousand dollars if it worked; that is, five thousand
dollars each.

Neither one could get more than five, and either one was

risking his neck in the job.

So each one of my clients was risking his

neck for five thousand dollars, if it had anything to do with it, which
it did not.
Did they need the money?
Why, at this very time, and a few months before, Dickie Loeb had a
three thousand dollar checking account in the bank.

Your Honor, I

would be ashamed to talk about this except that in all apparent
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seriousness they are asking to kill these two boys on the strength of
this flimsy foolishness.
At that time Richard Loeb had a three thousand dollar checking
account in the bank.

He had three Liberty Bonds, one of which was past

due, and the interest on each of them had not been collected for three
years.

I said, had not been collected; not a penny's interest had been

collected,--and the coupons were there for three years.,

And yet they

would ask to hang him on the theory that he connnitted this murder because he needed money, and for money.
In addition to that we brought his father's private secretary here,

who swears that whenever he asked for it, he got a check, without ever
consulting the father.

She had an open order to give him a check when-

ever he wanted it, and she had sent him a check in February and he had
lost it and had not cashed it.

So he got another in March.,

Your Honor, how far would this kind of an excuse go on the part of
the defense?

Anything is good enough to dump into a pot where the public

are clamoring, and where the stage is set and where loud-voiced young
attorneys are talking about the sanctity of the law, which means killing
people; anything is enough to justify a demand for hanging.
How about Leopold?
Leopold was in regular receipt of one hundred and twenty-five dollars a month; he had an automobile; paid nothing for board and clothes,
and expenses; he got money whenever he wanted it, and he had arranged
to go to Europe and had bought his ticket and was going to leave about
the time he was arrested in this case ..
He passed his examination for the Harvard Law School, and was going
to take a short trip to Europe before it was time for him to attend the
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His ticket had been bought, and his father was to give him

three thousand dollars to make the trip.
Your Honor, jurors sometimes make mistakes, and courts do, too.
If on this evidence the court is to construe a motive out of this case,
then I insist that human liberty is not safe and human life is not safe.
A motive could be construed out of any set of circumstances and facts
that might be imagined.
In addition to that, these boys' families were extremely wealthy.
The boys had been reared in luxury, they had never been denied anything;
no want or desire left unsatisfied; no debts; no need of money; nothing.
And yet they murdered a little boy, against whom they had nothing
in the world, without malice, without reason, to get five thousand
dollars each.

All right.

All right, your Honor, if the court believes

it, if anyone believes it, I can't help it.
That is what this case rests on.
without motive.

It could not stand up a minute

Without it, it was the senseless act of immature and

diseased children, as it was; a senseless act of children, wandering
around in the dark and moved by some emotion, that we still perhaps
have not the knowledge or the insight into life to thoroughly understand.

Now, let me go on with it.

What else do they claim?

I want to say to your Honor that you may cut out every expert in
this case, you may cut out every lay witness in this case, you may decide
this case upon the facts as they appear here alone; and there is no sort
of question but what these boys were mentally diseased.
I do not know, but I do not believe that there is any man who knows
this case, who does not know that it can be accounted for only on the
theory of the mental disease of these two lads.
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Mr. Marshall argues to

this court that you can do no such. thing as to grant us the almost divine
favor of saving the lives of two boys, that it is against the law, that
the penalty for murder is death; and this court, who, in the fiction of
the lawyers and the judges, forgets that he is a human being and becomes
a court, pulseless, emotionless, devoid of those corrnnon feelings which
alone make men; that this court as a human machine must hang them because they killed.
Now, let us see.

I do not need to ask mercy from this court for

these clients, nor for anybody else, nor for myself; though I have never
yet found a person who did not need

it 1 ~

But I do not ask mercy for these boys.

Your Honor may be as strict

in the enforcement of the law as you please and you cannot hang these
boys.

You can only hang them because back of the law and back of justice

and back of the corrnnon instincts of man, and back of the human feeling
for the young, is the hoarse voice of the mob which says, "Kill."
need ask nothing.

I

What is the law of Illinois?

If one is found guilty of murder in the first degree by a jury, or
if he pleads guilty before a court, the court or jury may do one of three
things:

he may hang; he may imprison for life; or, he may imprison for

a term of not less than fourteen years.

Now, why is that the law?

Does it follow from the statute that a court is bound to ascertain
the impossible, and must necessarily measure the degrees of guilt?
at all.

He may not be able to do it.

or from no reason.
fit.

Not

A court may act from any reason

A jury may fix any one of these penalties as they see

Why was this law passed?

Undoubtedly in recognition of the growing

feeling in all the forward-thinking people of the United States against
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Undoubtedly, through the deep reluctance of courts

and juries to take hum.an life.
Without any reason whatever, without any facts whatever, your
Honor nrust make the choice, and you have the same right to make one
choice as another, no matter what Mr. Jmtice Blackstone says;,

It is

your Honor 1 s province; you may do it, and I need ask nothing in order to
have you do it.

There is the statute.

But there is more than. that in

this case.
We have sought to tell this court why he should not hang these boys.
We have sought to tell this court, and to make this court believe, that
they were diseased of mind, and that they were of tender age.

However,

before I discuss that, I ought to say another word in reference to the
question of motive in this case.

If there was no motive, except the

senseless act of immature boys, then of course there is taken from this
case all of the feeling of deep guilt upon the part of these defendants.
There was neither cruelty to the deceased, beyond taking his life-which is much--nor was there any depth of guilt and depravity on the
part of the defendants, for it was a truly motiveless act, without the
slightest feeling of hatred or revenge, done by a couple of children
for no sane reason.
But, your Honor, we have gone further than that, and we have sought
to show you, as I think we have, the condition of the.se boys 1 minds.
Of course it is not an easy task to find out the condition of another
person 1 s mind.

These experts in the main have told you that it is im-

possible to ascertain what the mind is, to start with; or to tell how
it acts ••••
(After arguing the absurdity of supposing that two sons of millionaires would kidnap and murder--as alleged--to get a ransom, Mr.
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Darrow comes to what, in his belief, is the real reason.)
Now, your Honor, who are these two boys?
Leopold, with a wonderfully brilliant mind; Loeb, with an unusual
intelligence;--both from their very youth crowded like hothouse plants,
to learn more and more and more.
gent.

Dr. Krohn says that they are intelli-

In spite of that, it is true:--they are unusually intelligent.

But it takes something besides brains to make a human being who can
adjust himself to life.
In fact, as Dr. Church and as Dr. Singer regretfully admitted, brains
are not the chief essential in human conduct.
it.

There is no question about

The emotions are the urge that makes us live; the urge that makes

us work or play, or move along the pathways of life.
stinctive things.

They are the in-

In fact, intellect is a late development of life.

Long before it was evolved, the emotional life kept the organism in
existence until death.

Whatever our action is, it comes from the emo-

tions, and nobody is balanced without them.
The intellect does not count so much.
of the court to two or three cases.

Let me call the attention

Four or five years ago the world

was startled by a story about a boy of eleven, the youngest boy ever
turned out at Harvard, who had studied everything on earth and understood it; he was simply a freak.
than anybody else.

Re went through Harvard much younger

All questions of science and philosophy he could

discuss with the most learned.

Row he got it nobody knows.

prophesied that he would have a brilliant future.
name, and it is not necessary.
out.

It was

I do not know his

In a short time the fire had burned

Re was a prodigy, with nothing but this marvelous brain power,

which nobody understood or could understand.

Re was an intellectual
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freak.

He never was a boy; he never will be a completed normal man.

Harvard had another of the same kind some years before, unbalanced,
impossible,--an intellectual machine.

Nature works in mysterious ways.

We have all read of Blind Tom, who was an idiot, and yet a marvelous
musician.

He never could understand music, and he never did understand

it; he never knew anything about it; and yet he could go to the piano and
play so well that people marveled and wondered.

How it comes nobody

can explain.
The question of intellect means the smallest part of life.

Back

of this are man 1 s nerves, muscles, heart, blood, lungs--in fact, the
whole organism; the brain is the least part if human development.
out the emotion-life man is nothing.

With-

How is it with these two boys?

Is

there any question about them?
I insist there is not the slightest question about it.

All teaching

and all training appeals, not only to the intellectual, but to emotional
life.

A child is born with no ideas of right and wrong, just with

plastic brain, ready for such impressions as come to it, ready to be
developed.

Lying, stealing, killing are not wrong to the child.

These

mean nothing.
Gradually his parents and his teachers tell him things, teach him
habits, show him that he may do this and he may do that, teach him the
difference between his and mine.

No child knows this when he is born.

He knows nothing about property or property rights.
him as he goes along.

They are given to

He is like the animal that wants something and

goes out and gets it, kills it, operating purely from instinct, without
training.
The child is gradually taught, and habits are built up.

These
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habits are supposed to be strong enough so that they will fonn inhibitions against conduct when the emotions came in conflict with the
duties of life.

Dr. Singer and Dr. Church, both of them, admitted

exactly what I am saying now.

The child of himself knows nothing about

right and wrong, and the teachings built up give him habits, so he will
be able to control certain instincts that surge upon him, and which
surge upon everyone who lives.

If the instinct is strong enough and

the habit weak enough, the habit goes down before it.
eminent men admit it.

Both of these

There can be no question about it.

His conduct

depends upon the relative strength of the instinct and the habit that has
been built up.
Education means fixing these habits so deeply in the life of man
that they stand him in stead when he needs them to keep him in the path,
--and that is all it does mean.
bill and nobody present.

Suppose one sees a thousand dollar

He may have the impulse to take it.

If he

does not take it, it will be because his emotional nature revolts at it,
through habit and through training.
revolt at it he will do it.

If the emotional nature does not

That is why people do not connnit what we

call crime; that, and caution.

All education means is the building of

habits so that certain conduct revolts you and stops you, saves you; but
without an emotional nature you cannot do that.

Some are horn practi-

cally without it.
How about this case?
The state put on three alienists and Dr. Krohn.
Patrick and Dr. Church are undoubtedly able men.

Two of them, Dr.

One of them, Dr. Church,

is a man whom I have known for thirty years, and for whom I have the
highest regard.
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On Sunday, June lst, before any of the friends of these boys or
their counsel could see them, while they were in the care of the State's
Attorney's office, they brought them in to be examined by these alienists.
I am not going to discuss that in detail as I may later on.

Dr. Patrick

said this:
The only thing unnatural he noted about it was that they had no emotional reactions.
not ours.

Dr. Church said the same.

These are their alienists,

These boys could tell this gruesome story without a change

of countenance, without the slightest feelings.
reactions to it.
why?

What was the reason?

There were no emotional

I do not know.

I know what causes the emotional life.

How can I tell

I know it comes from the

nerves, the muscles, the endocrine glands, the vegetable system.
it is the most important pa.rt of life.
of some.

I know it is practically left out

I know that without it men cannot live.

it they cannot act with the rest.

I know

I know that without

I know they cannot feel what you feel

and what I feel; that they cannot feel the moral shocks which come to men
who are educated and who have not been deprived of an emotional system
or emotional feelings.

I know it, and every person who has honestly stu-

died this subject knows it as well.

Is Dickie Loeb to blame because

out of the infinite forces that were at work producing him ages before he
was born, that because out of these infinite combinations he was born
without it?

If he is, then there should be a new definition for justice.

Is he to blame for what he did not have and never had?
that his machine is imperfect?

Who is to blame?

Is he to blame

I do not know.

I have

never in my life been interested so much in fixing blame as I have in
relieving people from blame.

I am not wise enough to fix it.

I know

that somewhere, in the past that entered into him, something missed.

It
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may be defective nerves.

It may be a defective heart or liver.

may be defective endocrine glands.

I know it is something.

It

I know that

n-0thing happens in this world without a cause.
I know, your Honor, that if you, sitting here in this court, and in
this case, had infinite knowledge you could lay yours fingers on it,
and I know you would not visit it on Dickie Loeb.

I asked Dro Church

and I asked Dr. Singer whether, if they were wise enough to know, they
could not find the cause, and both of them said yes.

I know that they

and Loeb. are just as they are, and that they did not make themselves.
There are at least two theories of man's responsibility.
more.

There may be

There is the old theory that if a man does something it is because

he wilfully, purposely, maliciously and with a malignant heart sees fit
to do it.

And that goes back to. the possession of man by devils.

The

old indictments used to read that man being possessed of a devil did so
and so.

But why was he possessed with the devil?

Did he invite him in?

Could he help it?

Very few half-civilized people believe that doctrine

any more.

has been at work, humanity has been at work, scholar•

~ience

ship has been at work, and intelligent people now know that every human
being is the product of the endless heredity back of him and the infinite environment around him.

He is made as he is and he is the sport of

all that goes before him and is applied to him, and under the same stress
and storm, you would act one way and I act another, and poor Dickie Loeb
another.
Dr. Church said so and Dr. Singer said so, and it is the truth.
Take a normal boy, your Honor.

Do you suppose he could have taken a boy

into an automobile without any reason and hit him over the head and killed
him?

I might just as well ask you whether you thought the sun could shine
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at midnight in this latitude.
was wrong.

It is not a part of normality.

Something

I am asking your Honor not to visit the grave and dire and

terrible misfortunes of Dickie .Loeb and Nathan Leopold upon these two
I do not know where to place it.

boys.

l know it is somewhere in the

infinite economy of nature, and if I were wise enough I could find it.

I

know it is there, and to say that because they are as they are you should
hang them, is brutality and cruelty, and savers of the fang and claw.
There can be no question on the evidence in this case.

Dr. Church

and .Dr. Patrick both testified that these boys have no emotional reactions in reference to this crime.

Every one of the alienists on both

sides has told this court, what no doubt this court already knew, that
the emotions furnish the urge and the drive to life.

A man can get along

without his intellect, and most people do, but he cannot get along without his emotions.

When they did make a brain for man, they did not make

it good enough to hurt, :because emotions can still hold sway.

He eats

and he drinks, he works and plays and sleeps, in obedience to his emotional system.

The intellectual part of man acts only as a judge over

his emotions, and then he generally gets it wrong, and has to rely on his
instincts to save him.
These boys--I do not care what their mentality---that simply makes
it worse--are emotionally defective.

Every single alienist who has

testified in this case has said so.

The only person who did not was

Dr. Krohn.

While I am on that subject, lest I forget the eminent doctor,

I want to refer to one or two things.

In the first place, all these

alienists that the State called came into the State's Attorney's office
and heard these boys tell their story of this crime, and that is all they
heard.
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Now, your Honor is familiar with Chicago the same as I am, and I
am willing to admit right here and now that the two ablest alienists in
Chicago are Dr. Church and Dr. Patrick.

There may be abler ones, but

we lawyers do not know them.
And I will go further:

If my friend Crowe had not got to them first,

I would have tried to get them.

There is no question about it at all.

I said I would have tried to; I didn't say I would, and yet I suspect
I would.

And I say that, your Honor, without casting the slightest re-

flection on either of them, for I really have a high regard for them,
and aside from that a deep friendship for Dr. Church.
siderable regard for Dr. Singer.

And, I have con-

I will go no further now.

We could not get them, and Mr. Crowe was very wise, and he deserves a great deal of credit for the industry, the research and the
thoroughness that he and his staff have used in detecting this terrible
crime.
He worked. with intelligence and rapidity.

If here and there he

trampled on the edges of the constitution I am not going to talk about
it here.

If he did it, he is not the first one in that office and pro-

bably will not be the last who will do it, so let that go.
people in this world believe the end justifies the means.
but that I do myself.

A great many
I don't know

And that is the reason I never want to take the

side of the prosecution, because I might harm an individual.

I am sure

the State will live anyhow.
On that Sunday afternoon before we had a chance, he got in two

alienists, Church and Patrick, and also called Dr. Krohn, and they sat
around hearing these boys tell their stories, and that is all.
Your Honor, they were not holding an examination.

They were holding
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It has not the slightest reference to, or

earmarks of, an examination for sanity.

It was just an inquest; a little

premature, but still an inquest.
What is the truth about it?

What did Patrick say?

it was not a good opportunity for examination.

He said that

What did Church say?

I read from his own book what was necessary for an examination, and he
said that it was not a good opportunity for an examination.
Krohn say?

What did

"Fine--a fine opportunity for an examination," the best he

had ever heard of, or that ever anybody had, because their souls were
stripped naked.

Krohn is not an alienist.

because their souls were naked to them.
there would not be much to show.

He is an orator.

He said,

Well, if Krohn's was naked,

But Patrick and Church said that the

conditions were unfavorable for an examination, that they never would
choose it, that their opportunities were poor.

And yet Krohn states the

contrary--Krohn, who by his own admissions, for sixteen years has not
been a physician, but has used a license for the sake of haunting these
courts, civil and criminal, and going up and down the land peddling
perjury.

He has told your Honor what he has done, and there is scarcely

a child on the street who does not know it, there is not a judge in the
court who does not know it; there is not a lawyer at the bar who does
not know it; there is not a physician in Chicago who does not know it;
and I am willing to stake the lives of these two boys on the court knowing it, and I will throw my own in for good measure.

What else did he

say, in which the State's alienists dispute him?
Both of them say that these boys showed no adequate emotion.
said they did.

One boy fainted.

Attorney for sixty hours.

Krohn

They had been in the hands of the State's

They had been in the hands of policemen,
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sixty hours, and one of them fainted.

Well, the only person who is

entirely without emotion is a dead man.
ing and some emotional responses.

You cannot live without breath-

Krohn says:

"Why, Loeb had emotion.

He was polite; begged our pardon; got up from his chair 11 ; even Dr. Krohn
knows better than that.

I fancy if your Honor goes into an elevator

where there is a lady he takes off his hat.
the lady or is it habit'?
of habit.

You say, "Please, 11 and

11

thank you, 11 because

Emotions haven't the slightest thing to do with it.

pold has good manners.
taught them.
emotional.

Is that out of emotion for

Mr. Loeb has good manners.

They have lived them.
It means training.

Mr. Leo-

They have been

That does not mean that they are

That is all it means.

And Dr. Krohn

knew it.
Krohn told the story of this interview and he told almost twice as
much as the other two men who sat there and heard it.

A;nd how he told

it--how he told it!
When he testified my mind carried me back to the time when I was a
kid, which was some years ago, and we used to eat watermelons.

I have

seen little boys take a rind of watermelon and cover their whole faces
with water, eat it, devour it, and have the time of their lives, up to
their ears in watermelon.

And when I heard Dr. Krohn testify in this

case, to take the blood of these two boys, I could see his mouth water
with the joy i t gave

him~

and he showed all the delight and pleasure of

myself and my young companions when we ate watermelon.
I can imagine a psychiatrist, a real one who knows the mechanism
of man, who knows life and its machinery, who knows the misfortunes of
youth, who knows the stress and the strain of adolescence which comes
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that hedges around the life of a child--[ can imagine a psychiatrist
who might honestly think that under the crude definitions of the law the
defendants were sane and know the difference between right and wrong.
But if he were a real physician, whose mission is the highest that man
can follow, to save life and minister to human suffering--to save life
regardless of what the life is--to prevent suffering, regardless of whose
suffering it is--and no mission could be higher than that--that i f this
was his mission, instead of testifying in court; and if he were called
on for an opinion that might send his fellowman to doom, I can imagine
him doing it.

I can imagine him doing it reluctantly, carefully, modestly,

timorously, fearfully, and being careful that he did not turn one hair
to the right or left more than he should, and giving the advantage in
favor of life and humanity and mercy, but I can never imagine a real
physician who cared for life or who thought of anything except cash,
gloating over his testimony, as Dro Krohn did in this case.
Without any consideration of the lives and the training of these
boys, without any evidence from experts, I have tried to make a plain
statement of the facts of this case, and I believe, as I have said
repeatedly, that no one can honestly study the facts and conclude that
anything but diseased minds was responsible for this terrible act.

Let

us see how far we can account for it, your Honor.
So far we have determined whether men are diseased of mind or normal from their conduct alone.

This line of conduct shows disease and

that line of conduct shows normality.

We have not been able with any

satisfaction to peer into the brain and see its workings; to analyze
the human system and see where it has gone awry.

Science is doing some-
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up our minds from conduct as to the condition of the minds of men.
The mind, of course, is an illusive thing.
not no one can tell.

Whether it exists or

It cannot be found as you find the brain.

relation to the brain and the nervous system is uncertain.

Its

It simply

means the activity of the body, which is co-ordinated with the brain.
But when we do find from human conduct that we believe there is a
diseased mind, we naturally speculate on how it came about.
wish to find always, if possible, the reason why it is so.

And we
We may find

it; we may not find it; because the unknown is infinitely wider and
larger than the known, both as to the human mind and as to almost
everything else in the Universe.
It has not been so very long since the insane were supposed to be
possessed of devils, and since criminals were supposed to be possessed
of devils, when wise men solved intricate questions by saying that devils
possessed human beings.

It has not been so very long since it was sup-

posed that diseased persons were possessed of devils, which must be
driven out to cure the disease.

We have gone further than thiso

We

understand that there is some connection between the workings of the mind
and the working of the body.
basis of life.

We understand something of the physical

We understand something of the intricate mechanism which

may fail in some minute part and cause such serious havoc in human conduct.
I have tried to study the lives of these two most unfortunate boys.
Three months ago., i f their friends and the friends of the family had been
asked to pick out the most promising lads of their acquaintance, they
probably would have picked these two boys.

With every opportunity, with

plenty of wealth, they would have said that those two would succeed.
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best they can hope for now is a life of silence and pain, continuing
to the end of their years.
How did it happen?
Let us take Dickie Loeb first.
I do not claim to know how it happened; I have sought to find outo
I know that something, or some combination of things, is responsible for
his mad act.

I know that there are no accidents in nature.

that effect follows cause.

I know

I know that, if I were wise enough, and knew

enough about this case, I could lay my finger on the cause.

I will do

the best I can, but it is largely speculation.
The child, of course, is born without knowledge.
Impressions are made upon its mind as it goes along.
was a child of wealth and opportunity.

Dickie Loeb

Over and over in this court your

Honor has been asked, and other courts have been asked, to consider
boys who have no chance; they have been asked to consider the poor, whose
home had been the street, with no education and no opportunity in life,
and they have done it, and done it rightfully.
But your Honor, it is just as often a great misfortune to be the
child of the rich as it is to be the child of the poor.
misfortunes.

Wealth has its

Too much, too great opportunity and advantage given to a

child has its misfortunes, and I am asking your Honor to consider the
rich as well as the poor (and nothing else).
I think I can.

Can I find what was wrong?

Here was a boy at a tender age, placed in the hands of

a governess, intellectual, vigorous, devoted, with a strong ambition for
the welfare of this boyo
forced in hot-houses.

He was pushed in his studies, as plants are

He had no pleasures, such as a boy should have,
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cizing the nurse.

Now, I am not criti-

I suggest that some day your Honor look at her picture.

It explains her fully.

Forceful, brooking no interference, she loved

the boy, and her ambition was that he should reach. the highest perfection.
No time to pause, no time to stop from one book to another, no time to
have those pleasures which a boy ought to have to create a normal life.
And what happened?
unusual.

Your Honor, what would happen?

Nothing strange or

This nurse was with him all the time, except when he stole out

at night, from two to fourteen years of age, and it is instructive to
read her letter to show her attitude.
the relation between these two people.

.It speaks volumes; tells exactly
He, scheming and planning as

healthy boys would do, to get out from under her restraint.

She, putting

before him the best books, which children generally do not want; and he,
when she was not looking, reading detective stories, which he devoured,
story after story, in his young life.
question.

What is the result?

Of all of this there can be no

Every story he read was a story of crime.

We have a statute in this state, passed only last year, if I recall it,
which forbids minors reading stories of crime.
reason.

Why?

There is only one

Because the legislature in its wisdom felt that it would pro-

duce criminal tendencies in the boys who read them.

The legislature of

this state has given its opinion, and forbidden boys to read these books.
He read them day after day.

He never stopped.

While he was passing

through college at Ann Arbor he was still reading them.

When he was a

senior he read them, and almost nothing else.
Now, these facts are beyond dispute.

He early developed a tendency

tQ mix with crime, to be a detective; as a little boy shadowing people
on the street; as a little child going out with his phantasy of being
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did this grow and develop in him?
as the day following the night.

us see.

How

It seems to me as natural

Every detective story is a story of a

sleuth getting the best of it; trailing some unfortunate individual
through devious ways until his victim is finally landed in jail or stands
on the gallows.

They all show how smart the detective is, and where the

criminal himself falls down.
This boy early in his life conceived the idea that there could be
a perfect crime, one that nobody could ever detect; that there could be
one where the detective did not land his game; a perfect crime.
been interested in the story of Charley Ross, who was kidnapped.
was interested in these things all his life.

He had
He

He believed in his childish

way that a crime could be so carefully planned that there would be no
detection, and his idea was to plan and accomplish a perfect crime.
would involve kidnapping, and involve murder.

It

I might digress here just

a moment, because my friend Savage spoke about two crimes that were committed here--kidnapping and murder.
twice--once for each.

That is, the court should hang them

There are more than two committed here.

There are

more than two crimes committed in almost every capital act.
An attempt to extort money was corrnnittedo
one was committed.

A conspiracy to do each

Carrying firearms was committed.

I could probably

mention half a dozen if I tried, but it is all one thing, and counsel
knows it is all one thing.
Is there anything new in criminal practice?
Why, your Honor, we have it every day in these courts.

In almost

any important crime the State's Attorney can write indictments as long
as the paper lasts, not only counts, but indictments.

Take a case of
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burning a building for insurance.
arson.

(Two people.)

There is a crime of

There is the crime of burning a building to defraud an insurance

company..

There is conspiracy to commit arson..

There is conspiracy to

burn a building to defraud an insurance company.
others, all in the one act.

And I might mention

Burglary and larceny includes a number of

crimes, especially i f there are two or more persons involved.
nothing new.

This was really one offense and one only.

made six out of it, or one out of it, or two out of it..
one thing.

It is

They could have
But it is only

Just like any other important crime ..

They wanted to commit a perfect crime.

There had been growing in

his brain, dwarfed and twisted--as every act in this case shows it to
have been. dwarfed and twisted--there had been growing this scheme, not
due to any wickedness of Dickie Loeb, for he is a child.

It grew as he

grew; it grew from those around him; it grew from the lack of the proper
training until it possessed him.

He believed he could beat the police.

He believed he could plan the perfect crime.
talked of it for years.

He had thought of it and

Had talked of it as a child; had worked at it

as a child, and this sorry act of his, utterly irrational and motiveless,
a plan to connnit a perfect crime which must contain kidnapping, and there
must be ransom, or else it could not be perfect, and they must get the
money.
The state itself in opening this case said that it was largely for
experience and for a thrill, which it was.

In the end the state switched

i t on to the foolish reason of getting cash.

Every fact in this case shows that cash had almost nothing to do
with it, except as a factor in the perfect crime; and to commit the
perfect crime there must be a kidnapping, and a kidnapping where they
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could get money, and that was all there was of it.

Now, these are the

two theories of this case, and I submit, your Honor, under the facts
in this case, that there can be no question but that we are right.

This

phantasy grew in the mind of Dickie Loeb almost before he began to read.
It developed as a child just as kleptomania has developed in many a
person and is clearly recognized by the courts.

He went from one thing

to another--in the main insignificant, childish things.

Then, the ut-

terly foolish and stupid and unnecessary thing of going to Ann Arbor
to steal from a fraternity house, a fraternity of which he was a member.
And, finally, the planning for this crime.

Murder was the least part

of it; to kidnap and get the money, and kill in connection with it;
that was the childish scheme growing up in these childish minds.
they had it in mind for five or six months--planning what?

And

Planning

where every step was foolish and childish; acts that could have been
planned in an hour or a day; planning this, and then planning that,
changing this and changing tha,t; the weird actions of two mad brains.
Counsel have laughed at us for talking about phantasies and hallucinations.
another.

They have laughed at us in one breath, but admitted it in

Let us look at that for a moment, your Honor.

has been a child.

Your Honor

I well remember that I have been child.

youth has its advantages, it has its grievous troubles.

And while

There is an

old prayer, "Though I grow old in years, let me keep the heart of a
child."

The heart of a child with its abundant life, its disregard for

consequences, its living in the moment, and for the moment alone; its
lack of responsibility, and its freedom from care.
The law knows and has recognized childhood for many and many a long
year.

What do we know about childhood?

The brain of the child is the
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home of dreams, of castles, of visions, of illusions and of delusions.
In fact, there could be no childhood without delusions, for delusions
are always more alluring than facts.

Delusions, dreams and hallucina-

tions are a part of the warp and woof of childhood.
I know it.

You know it and

I remember, when I was a child, the men seemed as tall as

the trees, the trees as tall as the mountains.

I can remember very well

when, as a little boy, I swam the deepest spot in the river for the first
time.

I swam breathlessly, and landed with as much sense of glory and

triumph as Julius Caesar felt when he led his army across the Rubicon.
I have been back since, and I can almost step across the same place,
it seemed an ocean then.

And those men whom I thought were so wonder-

ful were dead and left nothing behind.

I had lived in a dream.

I had

never known the real world which I met, to my discomfort and despair,
and that dispelled the illusions of my youth.
The whole life of childhood is a dream and an illusion, and whether
they take one shape or another shape depends not upon the dreamy boy
but on what surrounds him.

As well might I have dreamed of burglars and

wished to be one as to dream of policemen and wished to be one.
I was lucky, too, that I had no money.
misfortune is in not having it.
case is the money.
these illusions.

Perhaps

We have grown to think that the

The great misfortune in this terrible

That has destroyed their lives.
That has promoted this mad act.

That has fostered
And, if your Honor

shall doom them to die, it will be because they are the sons of the rich.
Do you suppose that if they lived up here on the Northwest Side and
had no money, with the evidence as clear in this case as it is, that
any human being would want to hang them?
misfortune in every step in life.

Excessive wealth is a grievous

When I hear foolish people, when I
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me ill.

That there is nothing bigger in life, that it is presumed that

no man lives to whom money is not the first concern, that human instincts,
sympathy and kindness and charity and logic can only be used for cash.
It shows how deeply money has corrupted the hearts of most men.
Now, to- get back to Dickie ,Loeb.•· He was a child.
read by day were not the books he read by nighto

The books he

We are all of us moulded

somewhat by the influences around us (and of those), to people who read,
perhaps books are the greatest and the strongest influences.
I know where my life has been moulded by books, amongst other 'things.
We all know where our lives have been influenced by books.

The nurse,

strict and jealous and watchful, gave him one kind of books; by night
he would steal off and read the other.
Which, think you, shaped the life of Dickie Loeb?
kind of question about it?

A child:

Is there any

Was it pure maliciousness?

boy of five or six or seven to blame for it?

Was a

Where did-he get it?

He

got it where we all get our ideas, and these books became a part of his
dreams and a part of his life, and as he grew up his visions grew to
hallucinations.
He went out on the street and fantastically directed his companions,
who were not there, in their various moves to comple-te the perfect crimeo
Can there be any sort of question about it?
Suppose, your Honor, that instead of this boy being here in this
court, under the plea of the state that your Honor shall pronounce a
sentence to hang him by the neck until dead, he had been taken to a
pathological hospital to be analyzed, and the physicians had inquired
into his case, what would they have said?

There is only one thing that
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they could possibly have said.

They would have traced everything back

to the gradual growth of the child.
That

is not all there is about ito

Youth is hard enough.

The only

good thing about youth is that it has no thought and no care; and how
blindly we can do things when we are

young~

Where is the man who has not been guilty of delinquencies in youth?
Let us be honest with ourselves.

Let us look into our own hearts.

How

many men are there today--lawyers and congressmen and judges, and even
State's Attorneys--who have not been guilty of some mad act in youth?
And if they did not get caught, or the consequences were trivial, it
was their good fortune.
We might as well be honest with ourselves, your Honor.

Before I

would tie a noose around the neck of a boy I would try to call back into
my mind the emotions of youth.

I would try to remember what the world

looked like to me when I was a child.

I would try to remember how strong

were these instinctive, persistent emotions that moved my life.

I would

try to remember how weak and inefficient was youth in the presence of
the surging, controlling feelings of the child.

One that honestly re-

members and asks himself the question and tries to unlock the door that
he thinks is closed, and calls back the boy, can understand the boy
But, your Honor, that is not all there is to boyhood.
strong and she is pitiless.
we are her victims.

0

Nature is

She works in her own mysterious way, and

We have not much to do with it ourselves.

takes this job in hand, and we play our partso

Nature

In the words of old Omar

Khayaam, we are only
Impotent pieces in the game He plays
Upon this checkerboard of nights and days,
Hither and thither moves, and checks, and slays,
And one by one back in the closet lays.
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What had this boy to do with it?

He was not his own father; he was

not his own mother; he was not his own grandparents.
handed down to him.
wealth.

All of this was

He did not surround himself with governesses and

He did not make himself.

And yet he is to be compelled to pay.

There was a time in England, running down as late as the beginning
of the last century, when judges used to convene court and call juries
to try a horse, a dog, a pig, for crime.

I have in my library a story

of a judge and jury and lawyers trying and convicting an old sow for
lying down on her ten pigs and killing them.
What does it mean?

Animals were tried.

Do you mean to tell me

that Dickie Loeb had any more to do with his making than any other product of heredity that is born upon the earth?
At this period of life it is not enough to take a boy--your Honor,
I wish I knew when to stop talking about this question that always has
interested me so much--it is not enough to take a boy filled with his
dreams and his phantasies and living in an unreal world, but the age
of adolescence comes on him with all the rest.
What does he know?

Both these boys are .in the adolescent age;

both these boys, as every alienist in this case on both sides tells you,
are in the most trying period of the life of a child; both these boys,
when the call of sex is new and strange; both these boys, at a time
seeking to adjust their young lives to the world, moved by the strongest
feelings and passions that have ever moved men; both these boys, at the
time boys grow insane, at the time crimes are connnitted; all of this is
added to all the rest of the vagaries of their lives.

Shall we charge

them with full responsibility that we may have a hanging?

That we may

deck Chicago in a holiday garb and let the people have their fill of
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blood; that you may put stains upon the heart of every man, woman and
child on that day, and that the dead walls of Chicago will tell the
story of the shedding of their blood?
For God 1 s sake, are we crazy?

In the fact of history, of every

line of philosophy, against the teaching of every religionist and seer
and prophet the world has ever given us, we are still doing what our
barbaric ancestors did when they came out of the caves and the woods.
From the age of fifteen to the age of twenty or twenty-one, the
child has the burden of adolescence, of puberty and sex thrust upon himo
Girls are kept at home and carefully watchedo

Boys without instruction

are left to work the period out for themselveso
It may lead to disgrace.
Who did it?

It may lead to excess.

It may lead to perversion.

Who is to blame?

Did Dickie Loeb do it?

Your Honor, I am almost ashamed to talk about it.
imagine that we are in the 20th Century.

I can hardly

And yet there are men who

seriously say that for what Nature has done, for what life has done,
for what training has done, you should hang these boyso
Now, there is no mystery about this case, your Honoro
be criticizing these parents.
and wise in their way.

I seem to

They.had parents who were kind and good

But I say to you seriously that the parents are

more responsible than these boys.

And yet few boys had better parents.

Your Honor, it is the easiest thing in the world to be a parent.
We talk of motherhood, and yet every woman can be a mother.
of fatherhood, and yet every man can be a father.
of that.

It is easy to be a parent.

We talk

Nature takes care

But to be wise and far-seeing enough

to understand the boy is another thing; only a few so wise and so farseeing as that.

When I think of the light way nature has of picking
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out parents and populating the earth, having them born and die, I cannot
hold human beings to the same degree of responsibility that young lawyers
hold them when they are enthusiastic in a prosecution.
means.

I know what it

I know there are no better citizens in Chicago than the fathers

of these poor boys.
I know there were no better women than their mothers.

But I am

going to be honest with this court, if it is at the expense of botho

I

know that one of two things happened to Richard Loeb; that this terrible
crime was inherent in his organism, and came from some ancestor, or that
it came through his education and his training after he was born.
I need to prove it?

Do

Judge Crowe said at one point in this case, when

some witness spoke about their wealth, that "probably that was responsible."
To believe that any boy is responsible for himself or his early
training is an absurd.ity that no lawyer or judge should be guilty of
today.

Somewhere this came to this boy.

heredity, I do not know where or how.

If his failing came from his

None of us are bred perfect and

pure, and the color of our hair, the color of our eyes, our stature, the
weight and fineness of our brain, and everything about us could, with
full knowledge, be traced with absolute certainty to somewhere; if we
had the pedigree it could be traced just the same in a boy as it could
in a dog, a horse or cow.
I do not know what remote ancestors may have sent down the seed
that corrupted him, and I do not know through how many ancestors it may
have passed until it reached Dickie Loeb.
All I know is that it is true, and there is not a biologist in the
world who will not say that I am right.
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If it did not come that way, then I know that if he was normal, if
he had been understood, if he had been trained as he should have been
it would not have happened.

Not that anybody may not slip, but I know

it and your Honor knows it, and every school house and church in the land
is an evidence of it.

Else why build them?

Every effort to protect society is an effort toward training the
youth to keep the path.

Every bit of training in the world proves it,

and it likewise proves that it sometimes failso

I know that if this

boy had been understood and properly trained--properly for him--and the
training that he got might not have been the very best for someone else;
but i f it had been the proper training for him he would not be in this
court room today with the noose above his head.

If there is responsi-

bility anywhere, it is back of him; somewhere in the infinite number of
his ancestors, or in his surroundings, or in both.

And I submit, your

Honor, that under every principle of natural justice, under every principle of conscience, of right, and of law, he should not be made responsible for the acts of someone else.
I say this again, without finding fault with his parents, for whom
I have the highest regard, and who doubtless did the best they could.
They might have done better i f they had not had so much money.
not know.

Great wea.lth often curses all who touch it.

This boy was sent to school.
deado

I do

His mind worked; his emotions were

He could learn books, but he read detective stories.

There never

was a time since he was old enough to move back and forth, according to
what seemed to be his volition, when he was not haunted with these
phantasies.
The State made fun of Dr. White, the ablest and, I believe, the
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best psychiatrist in America today, for speaking about this boy's mind
running back to the Teddy bears he used to play with, and in addressing
somebody he was wont to say, "You know, Teddy---"
Well, your Honor, is it nothing but the commonplace action of the
commonplace child or the ordinary man?

A set of emotions, thoughts,

feelings take possession of the mind and we find them recurring and recurring over and over again.
I catch myself .many and many a time repeating phrases of my childhood, and I have not quite got into my second childhood yet.
caught myself doing this while I still could catch myself.
nothing.

I have
It means

We may have all the dreams and visions and build all the castles

we wish, but the castles of youth should be discarded with youth, and
when they linger to the time when boys should think wiser things, then
it indicates a diseased mind.

"When I was young I thought as a child,

I spoke as a child, I understood as a child; but now I have put off
childish things," said the Psalmist twenty centuries ago.

It is when

these dreams of boyhood, these phantasies of youth still linger, and the
growing boy is still a child--a child in emotion, a child. in feeling, a
child in hallucinations--that you can say that i t is the dreams and the
hallucinations of childhood that are responsible for his conduct'0 '

There

is not an act in all this horrible tragedy that was not the act of a
child, the act of a child wandering around in the morning of life, moved
by the new feelings of a boy, moved by the uncontrolled impulses which
his teaching was not strong enough to take care of, moved by the dreams
and the hallucinations which haunt the brain of a child.

I say, your

Honor, that it would be the height of cruelty, of injustice, of wrong
and barbarism to visit the penalty upon this poor boy.
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likewise· grandparents and teachers.
in criticizm as in finding causes.
scientific.

Science is not so much interested
Some time education will be more

Some time we will try to know the boy before we educate

him and as we educate him.

Some time we will try to know what will fit

the individual boy, instead of putting all boys through the same course,
regardless of what they a.re.
This boy needed more of home, more love, more directing.
to have his emotions awakened.

Re needed

J{e needed guiding hands along the seri-

ous road that youth must travel.

Rad these been given him, he would not

be here todayo
Now, your Honor, I want to speak of the other lad, Babe.

Babe is

somewhat older than Dick, and is a boy of remarkable mind--away beyond
his years.

He is a sort of freak in this direction, as in others; a boy

without emotions, a boy obsessed of philosophy, a boy obsessed of learning, busy every minute of his life •
.He went through schoo.l quickly; be went to college young; he could
learn faster than almost everybody else.

His emotional life was lacking,

as every alienist and witness in this case excepting Dr. Krohn has told
you.

He was just a half boy, an intellect, an intellectual machine going

without balance and without a governor, seeking to find our everything
there was in life intellectually; seeking to solve every philosophy,
but using his intellect onlyo
Of course his family did not understand him; few men would.

His

mother died when he was young; he had plenty of money; everything was
given to him that he wanted; Both these boys with unlimited money; both
these boys with automobiles; both of these boys with every luxury around
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They grew up in this environment.

Babe took up philosophy.

I call him Babe, not because I want it

to affect your .Honor, but because everybody else does.

He is the young-

est of the family and I suppose that is why he got his nickname.
will call him a man.

We

Mro Crowe thinks it is easier to hang a man than

a boy, and so I will call him a man i f I can think of ito
He grew up in this way o He became enamoured of the philosophy of
Nietzsche.
Your Honor, I have read almost everything that Ni.etzsche ever wrote.
He was a man of a wonderful intellect; the most original philosopher
of the last century.

A man who probably has made a deeper imprint on

philosophy than any other man within a hundred years, whether right or
wrong.

More books have been written about him than probably all the

rest of the philosophers in a hundred years.
have talked about him.

Mo.re college professors

In a way he has reached more people, and still

he has been a philosopher of what we might call the intellectual cult.
Nietzsche believed that some time the superman would be born, that evolution was working toward the superman.
He wrote one book, "Beyond Good and Evil," which was a criticizm
of all moral codes as the world understands them; a treatise holding that
the intelligent man is beyond good and evil; that the laws for good and
the laws for evil do not apply to those who approach the superman.
wrote on the will to power.

He wrote some ten or fifteen volumes on

his various philosophical ideas.
who has read Nietzsche.

He

Nathan Leopold is not the only boy

He may be the only one who was influenced in the

way that he was influencedo
I have just made a few short extracts from Nietzsche, that show
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the things that Nathan read and which no doubt influenced him.

These

extracts are short and taken almost at random.
It is not how this would affect you.
me.

It is not how it would affect

The question is how it did affect the impressionable, visionary,

dreamy mind of a boyo
At seventeen, at sixteen, at eighteen, while healthy boys were
playing baseball or working on the farm, or doing odd jobs, he was reading Nietzsche, a boy who never should have seen it, at that early age.
Babe was obsessed of it, and here are some of the things which Nietzsche
taught:
"Who so soft, oh, my brethren?
yielding?

Why so soft, so unresisting and

Why is there so much disavowal and abnegation in your heart?

Why is there so little fate in your looks?

For all creators are hard,

and it must seem blessedness unto you to press your hand upon millenniums and upon wax.
Become hard.

This new table, oh, my brethren, I put over youo

To be obsessed by moral consideration presupposes a very

low grade of intellecto

We should substitute for morality the will to

our own end, and consequently to the means to accomplish that.
"A great man, a man that nature has built up and invented in a grand
style, is colder, harder, less cautious and more free from the fear of
public opinion.

He does not possess the virtues which are compatible

with respectability, with being respected, nor any of those things which
are counted among the virtues of the hard."
Nietzsche held a contemptuous, scornful attitude to all those things
which the young are taught as important in life; a fixing of new values
which are not the values by which any normal child has ever yet been
reared--a philosophical dream, containing more or less truth, that was
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not meant by any one to be applied to life.
Again he says:
"The morality of the master class is irritating to the taste of the
present day because of its fundamental principle that a man has obligation only to his equals; that he may act to all of lower rank and to all
that are foreign, as

.~

pleases."

In other words, man has no obligations; he may do with all other men
and all other boys, and all society, as he pleases--the superman was a
creation of Nietzsche, but it has permeated every college .and university
in the civilized word.
Again, quoting from a professor of a university:
"Although no perfect superman has yet appeared in history, Nietzsche's
types are to be found in the world's great figures--Alexander, Napoleon
--in the wicked heroes such as the Borgias, Wagner's Siegfried and Ibsen 1 s
Brand--and the great cosmopolitan intellects such as Goethe and Stendahl.
These were the gods of Nietzsche.ls idolatry.
"The superman-like qualities lie not in their genius, but in their
freedom from scruple.

They rightly felt themselves to be above the law.

What they thought was right, not because sanctioned by any law, beyond
themselves, but because they did it.
himself.

So the superman will be a law unto

What he does will come from the will and superabundant power

within him. 11
Your Honor, I could read for a week from Nietzsche, all to the same
purpose, and to the same end.
Counsel have said that because a man believes in murder that does
not excuse him.
Quite right.

But this is not a case like the anarchists case, where
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a number of men, perhaps honestly .believing in revolution and knowing
the consequences of their act and knowing its illegal character, were
held responsible for murder.
Of c.ourse the books are full .Of statements that the fact that a man
believes in committing a crime does not excuse him.
That is not this case, and counsel must know that it is not this
case.

Here is a boy at sixteen. or seventeen becoming obsessed with

these doctrines.

There isn't any question about the facts.

witnesses tell it and every one of our witnesses tell it.
casual bit of philosophy with him; it was his life.
superman.,

He and Dickie Loeb were

th~

supermen.

been others, but they were two, and two chums.,

Their own
It was not a

He believed in a

There might have
The.ordinary commands

of s.ociety were not for )l.im.
Many of us read this philosophy but know that it has no actual
application to life; but not he.
his philosvplty.

It became a part of his being.

It was

He lived it and practiced it; he thought it applied to

him, and he could not have believed it excepting that it either caused
a diseased mind or was the result of a diseased mind.
Now let me call your attention hastily to just a few facts in connection with it.

One of the cases is a New York case, where a man named

Freeman became obsessed in a very strange way of religious ideas. .He
read the story of Isaac and..Abraham and. he felt a call that. he must
sacrifice his son.
his wife to the

He arranged an altar in his parlor.

id~a.

and cut its throat.
sane?

Was he normal?

sponsible?

He converted

He took his little babe and put it on the altar
Why?

Because he was obsessed of that idea.

Was his mind diseased?

Not in the least.

Was he

Was this poor fellow re-

And he was acquitted because he was the
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victim of a delusion.

Men are largely what their ideas make them.

Boys

are largely what their ideas make them.
Here is a boy who by day and by night, in season and out, was
talking of the superman., owing no obligations to anyone; whatever gave
him pleasure he should do, believing it just as another man might believe a religion or any philosophical theory.
You remember that .I asked Dr. Church about these religious cases and
he said

11

Yes, many people go to the insane asylum on account of them,"

that "they place a literal meaning on parables and believe them thoroughly .11

I asked Dr. Church, whom I again say I believe to be an honest

man, and an intelligent man--I asked him whether the same thing might
be done or might come from a philosophical belief, and he said, "If one
believed it strongly enough."
And I asked him about Nietzsche.

He said he knew something of

Nietzsche, something of his responsibility for the war, for which perhaps
he was not responsible.

He said he knew something about his doctrines.

I asked him what became of him, and he said he was insane for fifteen
years just before the time of his death.

His very doctrine is a species

of insanity.
Here is a man, a wise man--perhaps not wise, but brilliant--a
thoughtful man who has made his impress upon the world.
of philosophy knows him.

Every student

His own doctrines made him a maniac.

And here

is a young boy, in the adolescent age, harassed by everything that harasses children, who takes this philosophy and believes it literally.
is a part of his life.

It is his life.

Do you suppose this mad act

could have been done by him in any other way?.
from this homicide?

It

What could he have to win

-105-

A boy with a beautiful home, with automobiles, a graduate of college, going to Europe, and then to study law at Harvard; as brilliant
in intellect as any boy that you could find; a boy with every prospect
that life might hold out to him; and yet he goes .out and commits this
weird, strange, wild, mad act, that he may die on the gallows or live
in a prison cell until he dies of old age or diseaseo
He did it, obsessed of an idea, perhaps to some extent influenced
by what has not developed publicly in this case--perversions that were
present in the boy.

Both signs of insanity, both, together with this

act, proving a diseased mind.
Is there any question about what was responsible for him?
What else could be?

A boy in his youth, with every promise that

the world could hold out before him--wealth and position and intellect,
yes, genius, scholarship, nothing that he could not obtain, and he
I

throws it away, and mounts to the gallows or goes into a cell for life ..
It is too foolish to talk about.,
doing it?

Can your Honor imagine a sane brain

Can you imagine it coming from anything but a diseased mind.?

Can you imagine it is any part of normality?

And yet, your Honor, you

are asked to hang a boy of his age, abnormal, obsessed of dreams and
visions, a philosophy that destroyed his life, when there is no sort of
question in the world as to what caused his downfall.
Now, I have said that, as to Loeb, if there is anybody to blame
it is back of him.

Your Honor, lots of things happen in this world that

nobody is to blame for.
myself.

In fact, I am not very much for settling blame

If I could settle the blame on somebody else for this special

act, I would wonder why that somebody else did it, and I know if I could
find that out, I would move it back still another peg.
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I know, Your Honor, that every atom of life in all this universe is
bound up together.

I know that a pebble cannot be thrown into the ocean

without disturbing every drop of water in the sea.

I know that every

life is inextricably mixed and woven with every other life.

I know that

every influence, conscious and unconscious, acts and reacts on every
living organism, and that no one can fix the blame.

I know that all life

is a series of infinite chances, which sometimes result one way and sometimes another.

I have not the infinite wisdom that can fathom it, neither

has any other human brain.

But I do know that if back of it is a power

that made it, that power alone can tell, and if there is no power, then
it is an infinite chance, which man cannot solve.
Why should this boy's life be bound up with Frederick Nietzsche,
who died thirty years ago, insane, in Germany?
I only know it is.

I don't know.

I know that no man who ever wrote a line that

I read failed to influence me to some extent.

I know that every life

I ever touched influenced me, and I influenced it; and that it is not
given to me to unravel the infinite causes and say, "This is I, and this
is you. 11
much.

I am responsible for so nruch; and you are responsible for so

I know--I know that in the infinite universe everything has its

place and that the smallest particle is a part of all.

Tell me that you

can visit the wrath of fate and chance and life and eternity upon a nine•
teen-year-old-boy!

If you would, justice would be a travesty and mercy a

fraud.
I might say further about Nathan Leopold--where did he get this
philosophy?--at college?

He did not make it, your .Honor.

He did not

write these books, and I will venture to say there are at least ten
thousand books on Nietzsche and his philosophy.

I never counted them,
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but I will venture to say that there are that many in the libraries of
the world.
No other philosopher ever caused the discussion that Nietzsche has
caused.

There is no university in the world where the professors are

not familiar with Nietzsche; not one.

There is not an intellectual man

in the world whose life and feelings run to philosophy, who is not more
or less familiar with the Nietzschean philosophy.
some do not believe ito

Some believe it, and

Some read it as I do, and take it as a theory,

a dream, a vision, mixed with good and bad, but not in any way related
to human life.

Some take it seriouslyo

The universities perhaps do not

all teach it, for perhaps some teach nothing in philosophy; but they give
the boys the books of the masters, and tell they what they taught, and
discuss the doctrines.
There is not a university in the world of any high standing where
the professors do not tell you about Nietzsche, and discuss it, or where
the books cannot be found.
I will guarantee that you can go down to the University of Chicago
today--into its big library--and find over a thousand volumes on Nietzsche,
and I am sure I speak moderately.
did he get it?

If this boy is to blame for this, where

Is there any blame attaches because somebody took

Nietzsche's philosophy seriously and fashioned his life on it?

And there

is no question in this case but what it is true.

Then who is to blame?

The university would be more to blame than he is.

The scholars of the

world would be more to blame than he iso

The publishers of the world--

and Nietzsche's books are published by one of the biggest publishers in
the world--are more to blame than he.

Your Honor, it is hardly fair to
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hang a nineteen-year-old boy for the philosophy that was taught him at
the university.
Now, I do not want to be misunderstood about this.

Even for the

sake of saving the lives of my clients, I do not want to be dishonest,
and tell the court something that I do not honestly think in this case.
I do not believe that the universities are to blame.

I do not think

they should be held responsible, I do think, however, that they are too
large, and that they should keep a closer watch, if possible, upon the
individual.

But, you cannot destroy thought because, forsooth, some brain

may be deranged by thought.

It is the duty of the university, as I

conceive it, to be the great storehouse of the wisdom of the ages, and
to let students go there, and learn, and choose.

I have no doubt but

that it has meant the death of many; that we cannot help.
idea in the world has had its consequences.
trine has created its victims.
ing and death.
world.

Every changed

Every new religious doc-

Every new philosophy has caused suffer-

Every new machine has carved up men while it served the

No railroad can be built without the destruction of human life.

No great building can be erected but that unfortunate workmen fall to
the earth and die.

No great movement that does not bear its toll of life

and death~ no great ideal but does good and harm, and we cannot stop
because it may do harm.
I have no idea in this case that this act would ever have been
committed or participated in by him excepting for the philosophy which
he had taken literally, which belonged to older boys and older men, and
which no one can take literally and practice literally and live.

So,

your Honor, I do not mean to unload this act on that man or this man,
or this organization or that organization.

I am trying to trace causes.
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I am trying to trace them honestly.
the light I have.

I am trying to trace them with

I am trying to say to this court that these boys are

not responsible for this; and that their act was due to this and this,
and this and this; and asking this court not to visit the judgment of
its wrath upon them for things for which they are not to blame.
There is something else in this case, your Honor, that is stronger
still.

There is a large element of chance in life.

l know I will die.

I don't know when; I don't know how; I don't know where; and I don't
want to know.
chances.

Do

I know it will come.
I live to myself?

I know that it depends on infinite

Did I make myself?

And control my fate?

Can I fix my death unless I suicide--and I cannot do that because the
will to live is too strong; I know it depends on infinite chances.
Take the rabbit running through the woods; a fox meets him at a
certain fence.

If the rabbit had not started when it did, it would not

have met the fox and would have lived longer.

If the fox had started

later or earlier it would not have met the rabbit and its fate would
have been different.
My death will depend upon chances.

It may be by the taking in of

a germ; it may be a pistol; it may be the decaying of my faculties, and
all that makes life; it may be a cancer; it may be any one of an indefinite number of things, and where I am at a certain time, and. whether I
take in that germ, and the condition of my system when I breathe is an
accident which is sealed up in the book of fate and which no human being
can open.
These boys, neither one of them, could possibly have committed this
act excepting by coming together.
act of two.

It was not the act for one; it was the

It was the act of their planning, their conniving, their
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believing in each other; their thinking themselves supermen.

Without

it they could not have done it.

Their

It would not have happened.

parents happened to meet, they boys happened to meet; some sort of
chemical alchemy operated so that they cared for each other, and poor
Bobby Franks 1 dead body was found in the culvert as a result.

Neither

of them could have done it alone.
I want to call your attention, your Honor, to the two letters in
this case which settle this matter to my mind conclusively; not only
the condition of these boys' minds, but the terrible fate that overtook
them.
Your Honor, I am sorry for poor Bobby Franks, and I think anybody
who knows me knows that I am not saying it simply to talk.

I am sorry

for the bereaved father and the bereaved mother, and I would like to
know what they would do with these poor unfortunate lads who are here
in this court today.

I know something of them, of their lives, of their

charity, of their ideas, and nobody here sympathizes with them more than
I.

On the 2lst day of May poor Bobby Franks, stripped and naked, was
left in a culvert down near the Indiana line.
the mad act of mad boys.

I know it came through

Mr. Savage told us that Franks, if he lived,

would have been a great man and have accomplished much.
this thought with your Honor now.
have been had he grown to be a man.
one's growth.

I want to leave

I do not know what Bobby Franks would
I do not know the laws that control

Sometimes, your Honor, a boy of great promise is cut off

in his early youth.

Sometimes he dies and is placed in a culvert.

Some-

times a boy of great promise stands on a trap door and is hanged by the
neck until dead.

Sometimes he dies of diphtheria.

Death somehow pays
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no attention to age, sex, prospects, wealth or intellect.
It comes, and perhaps, I can only say perhaps, for I never professed to unravel the mysteries of fate, and I cannot tell; but I say
--perhaps, the boy who died at fourteen did as much as if he had died
at seventy, and perhaps the boy who died as a babe did as much as if he
had lived longer.

Perhaps, somewhere in fate and chance, it might be

that he lived as long as he should.
And I want to say this, that the death of poor little Bobby Franks
should not be in vain.

Would it mean anything if on account of that

death, these two boys were taken out and a rope tied around their necks
and they died felons?

Would that show that Bobby Franks had a purpose

in his life and a purpose in his death?

No, your Honor, the unfortunate

and tragic death of this weak young lad should mean something.

It should

mean an appeal to the fathers and the mothers, an appeal to the teachers,
to the religious guides, to society at large,

It should mean an appeal

to all of them to appraise children, to understand the emotions that
control them, to understand the ideas that possess them, to teach them to
avoid the pitfalls of life.
Society, too, should assume its share of the burdens of this case,
and not make two more tragedies, but use this calamity as best it can to
make life safer, to make childhood. easier, and more secure, to do something to cure the cruelty, the hatred, the chance, and the wilfulness of
life.
I have discussed somewhat in detail these two boys separately.
corning together was the means of their undoing.
with the facts in reference to their association.
impossible relationship.

Their

Your Honor is familiar
They had a weird, almost

Leopold, with his obsession of the superman,
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had repeatedly said that Loeb was his idea of the superman.

Be had the

attitude toward him that one has to his most devoted friend, or that a
man has to a lover.

Without the combination of these two, nothing of

this sort probably could have happened.

It is not necessary for us,

your Honor, to rely upon words to prove the conditions of these boys'
minds, and to prove the effect of this strange and fatal relationship
between these two boys.
It is mostly told in a letter which the State itself introduced in
this case.

Not the whole story, but enough of it is shown, so that I

take it that no intelligent, thoughtful person could fail to realize what
was the relation between them and how they played upon each other to
effect their downfall and their ruin.

I want to read this letter once

more, a letter which was introduced by the State, a letter dated October
9th, a month and three days before their trip to Ann Arbor, and I want
the court to say in his own mind whether this letter was anything but
the products of a diseased mind, and if it does not show a relationship
that was responsible for this terrible homicide.
Leopold to Loeb.

This was written by

They lived close together, only a few blocks from each

other; saw each other every day; but Leopold wrote him this letter:
October 9, 1923
Dear Dick:
In view of our former relations, I take it for granted that it is
unnecessary to make any excuse for writing you at this time, and still
I am going to state my reasons for so doing, as this may turn out to
be a long letter, and I don't want to cause you the inconvenience
of reading it all to find out what it contains if you are interested
in the subjects dealt with.
First, I am enclosing the document which I mentioned to you
today, and which I will explain later. Second, I am going to tell
you of a new fact which has come up since our discussion. And third,
I am going to put in writing what is my attitude toward our present
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relations, with a view of avoiding future possible misunderstandings,
and in the hope (though I think it rather vain) that possibly we
may have misunderstood each other, and can yet clear this matter
up.
Now, as to the first, I wanted you this afternoon, and still
want you, to feel that we are on an equal footing legally, and
therefore, I purposely cormnitted the same tort of which you were
guilty, the only difference being that in your case the facts
would be harder to prove than in mine, should I deny them. The
enclosed document should secure you against changing my mind in
admitting the fact, if the matter should come up, as it would prove
to any court that they were in your opinion true.
As to the second. On your suggestion I irrnnediately phoned
Dick Rubel, and speaking from a paper prepared beforehand (to be
sure of the exact wording) said:
Dick, when we were together yesterday, did I tell you that
Dick (Loeb) had told me the things which I then told you, or that
it was merely my opinion that I believed them to be so?
I asked this twice to be sure he understood, and on the same
answer both times (which I took down as he spoke) felt that he did
understand.
He replied:
No, you did not tell me that Dick told you these things, but
said that they were in your opinion true.
He further denied telling you subsequently that I had said
that they were gleaned from conversation with you, and I then told
him that he was quite right, that you never had told me. I further
told him that this was merely your suggestion of how to settle a
question of fact that he was in no way implicated, and that neither
of us would be angry with him at his reply. (I imply your assent
to this.)
This of course proves that you were mistaken this afternoon
in the question of my having actually and technically broken confidence, and voids my apology, which I made contingent on proof of
this matter.
Now, as to the third, last, and most important question. When
you came to my home this afternoon I expected either to break
friendship with you or attempt to kill you unless you told me why
you acted as you did 'yesterday.
You did, however, tell me, and hence, the question shifted to
the fact that I would act as before if you persisted in thinking me
treacherous, either in act (which you waived if Dick's opinion went
with mine) or in intention.
Now, I apprehend, though here I am not quite sure, that you
s.aid that you did not think me treacherous in intent, nor eyer have,
but that you considered me in the wrong and expected such a statement from me. This statement I unconditionally refused to make
until such time as I may become convinced of its truth.
However, the question of our relation I think must be in your
hands (unless the above conceptions are mistaken), inasmuch as you
have satisfied first one and then the other requirement, upon which
I agreed to refrain from attempting to kill you or refusing to continue our friendship. Hence I have no reason not to continue to be
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-On friendly terms with you, and would under ordinary conditions
continue as before.
The only question, then, is with you. You demand me t<>" perform an act, namely, state that I acted wrongly. This I refuse.
Now it is up to you to inflict the penalty for this refusal••at your
discretion, to break friendship, inflict physical punishment, or
anything else you like, or on the other hand to continue as before.
The decision, therefore, must rest with you. This is all of
my opinion on the right and wrong of the matter.
Now comes a practical question. I think that I would ordinarily
be expected to, and in fact do expect to continue my attitude toward
you, as before, until I learn either by direct words or by conduct
on your part which way your decision has been formed. This I shall
do.
Now a word of advice. I do not wish to influence your decision
either way, but I do want to warn you that in case you deem it advisable to discontinue our friendship, that in both our interests
extreme care must be had. The motif of n_A falling out of-------- 11
would be sure to be popular, which is patently undesirable and
forms an irksome but unavoidable bond between us.
Therefore, it is, in my humble opinion, expedient, though our
breach need be no less real in fact, yet to observe the conventionalities, such as salut·ation on the street and a general appearance of
at least not unfriendly relations on all occasions when we may be
thrown t()gether in pub lie.
Now, Dick, I am going to make a request to which I have perhaps
no right, and yet which I dare to make also for "Auld Lang Syne." Will
you, if not too inconvenient, let me know your answer (before I leave
tomorrow) on the last count? This, to which I have no right, would
greatly help my peace of mind in the next few days when it is most
necessary to me. You can if you wi11 merely call up my home before
12 noon and leave a message saying, "Dick says yes," if you wish our
relations to continue as before, and "Dick says no," if not.
It is unneccessary to .add that your decision will of course have
no effect on my keeping to myself our confidences of the past, and
that I regret the whole affair more than I can say.
Hoping not to have caused you too much trouble in reading this,
I am (for the present), as ever

Now, I undertake to say that under any interpretation of this case,
taking into account all the things your Honor knows, that have not been
made public, or leaving them out, nobody can interpret that letter except
on the theory of a diseased mind, and with it goes this strange document
which was referred to in the letter.
"I, Nathan F. Leopold, J"r., being under no duress or compulsion,
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do hereby affirm and declare that on this, the 9th day of October,
1923, I, for reasons of my own locked the door of the room in which
I was with one Richard A. Loeb, with the intent of blocking his
only feasible mode of egress, and that I further indicated my intention of applying physical force upon the person of the said
Richard A. Loeb if necessary to carry out my design, to-wit, to
block his only feasible mode of egress."
There is nothing in this case, whether heard alone by the court or
heard in public that can explain these documents, on the theory that the
defendants were normal human beings.
I want to call your attention then to an extract from another letter
by Babe, i f I may be permitted to call him Babe, until you hang him.
On

October lOth, this is written by Leopold on the 20th Century

train, the day after the other letter was written, and in it he says:
" ••• now, that is all that is in point to our controversy."
But I am going to add a little more in an effort to explain my systern of the Nietzschean philosophy with regard to you.
"It may not have occurred to you why a mere mistake in judgment on your part should be treated as a crime when on the part of
another it should not be so considered. Here are the reasons. In
formulating a superman he is, on account of certain superior
qualities inherent in him, exempted from the ordinary laws which
govern ordinary men. He is not liable for anything he may do, whereas
others would be, except for the one crime that it is possible for
him to commit--to make a mistake.
"Now obviously any code which conferred upon an individual or
upon a group extraordinary privileges without also putting on his
extraordinary responsibility, would be unfair and bad. Therefore,
the superman is held to have committed a crime every time he errs in
ju<lgment--a mistake excusable in others. But you may say that you
have previously made mistakes which I did not treat as crimes. This
is true. To cite an example, the other night you expressed the
opinion, and insisted, that Marcus Aurelius Antonius was practically
the founder of Stoicism. In so doing you connnitted a crime. But it
was a slight crime, and I chose to forgive it. I have, and had before
that, forgiven the crime which you committed in committing the error
in judgment which caused the whole train of events. .I did not and do
not wish to charge you with crime, but I feel justified in using any
of the consequences of your crime for which you are held responsible,
to my advantage. This and only this I did, so you see how careful you
must be."
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Is that the letter of a normal eighteen-year-old boy, or is it the
letter of a diseased brain?
Is that the letter of boys acting as boys should, an.d thinking as
boys should, or is it the letter of one whose philosophy has taken
possession of him, who understands that what the world calls a crime is
something that the superman may do--who believes that the only crime the
supermatl ca11 commit is to make a mistake?
mature.

It possessed him.

He believed it.

He was im-

It was manifest in the strange compact that

the court already knows about between these two boys, by which each was
to yield something and each was to give something.

Out of that compact

and out of these diseased minds grew this terrible crime.
Tell me, was this compact the act of normal boys, of boys who think
and felt as boys should--boys who have the thoughts and emotions and
physical life that boys should have?
corresponds with normal life.

There is nothing in all of it that

There is a weird, strange, unnatural

disease in all of it which is responsible for this deed.
I submit the facts do not rest on the evidence of these boys alone.
It is proven by the writings; it is proven by every act.

It is proven

by their companions, and there can be no question about it.
We brought into this court room a number of their boy friends, whom
they had known day by day, who had associated with them in the club house,
were their constant companions, and they tell the same stories.

They tell

the story that neither of these two boys was responsible for his conduct.
Maremont, whom the .State called first, one of the oldest of the boys,
said that Leopold had never had any judgment of any sort.
about the superman.
with him.

Leopold argued his philosophy.

They talked

lt was a religion

But as to judgment of things in life he had none.

Ire was
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which a boy does not need and should not have at his age, but absolutely
VO"id of the healthy feelings, of the healthy instincts of practical
life that are necessary to the child. '
We called not less than ten .or twelve of their companions and all
of them testified. the same:

Dickie Loeb was not allowed by his compan-

ions the privileges of his class because of his childishness and his
lack of ju.dgment.

Nobody denies it, and yet the State's Attorney makes

a play here on account of this girl whose testimony was so important,
Miss Nathan.

What did the State's

~ttorney

do in this matter?

Before

we ever got to these defendants these witnesses were called in by sub..
poenas of the Grand Jury, and then taken into the office of the State's
Attorney; they were young boys and girls, taken just when this story
broke.

Without any friends, without any counsel, they were questioned

in the State's Attorney•,s office, and they were asked to say whether
they had seen anything strange or .insane about these boys.
-0f them said no.

Several

Not one of them had any warning, not one of them had

any chance to think, not one of them knew what it meant, no.t one of them
had a chance to recall the lives of both and they were in the presence
of lawyers and policemen and .officers, and still they seek to bind these
young people by those s ta.tements.
Miss Nathan is quoted as saying that she never noticed any mental
disease in them, and yet she said the lawyers refused to put down all
she said and directed the reporter not to take all she said; that she
came in there from a sick bed without any notice; she had no time to
think about it; and then she told this court of her association with
Dickie Loeb, and the strange, weird, childish things he did.•
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One other witness, a young man, and only one other, was called in
and examined by the State's Attorney on the day after this confession
was made; and we placed him on the stand and he practically tells the
same story; that he was called to the State's Attorney's office; he
had no chance to think about it; he. had no chance to c.onsider the conduct of these boys; he was called. in immediately and the questions were
put to him; and when he was called by us and had an opportunity to consider it and. know what it meant he related to this court what has been
related by every other witness in this case.
As to the standing of these boys amongst their fellows-.-that they
were irresponsible, that they had no judgmen.t, that they were childish,
that their acts were strange, that their beliefs were impossible for
boys--is beyond question in this cai;ie.,
And what did they do on the other side?
It was given out that they had a vast army of witnesses.
three.

They called

A professor who talked with Leopold only upon his law studies,

and two others who admitted all that we said, on cross examination, and
the rest were dismissed.

So it leaves all of this beyond dispute and

admitted in this case.,
Now both sides have called alienists and I will refer to that for a
few moments..

I shall only take a little time with the alienists.

The fac1ghere are plain; when these boys had made the confession
on Sunday afternoon before their counsel or their friends had any chance
to see them, Mr. Crowe sent out for four meno

He sent out for Dr. Patrick,

who is an alienist; Dr. Church, who is an alienist; Dr. Krohn, who is a
witness, a testifier; and Dr. Singer, who is pretty good--I would not
criticize him but I would not class him with Patrick and with Church.
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I have said to your Honor that in my opinion he sent for the two
ablest men in Chicago as far as the public knows them.
Dr. Patrick.

Dr. Church and

I have said to your Honor that if Judge Crowe had not got

to them first I would have tried to get them.

I not only say I would

have tried, but I say I would have succeeded.

You heard Dr. Church's

testimony.

Dr. Church is an honest man though an alienist.

examination he admitted every position which I took.

Under cross

He admitted the

failure of emotional life in these boys; he admitted its importance; he
admitted the importance of beliefs strongly held in human conduct; he
said himself that if he could get at all the facts he would understand
what was back of this strange murder.

Every single position that we have

claimed in this case Dr. Church admitted.
Dr. Singer did the same.
this, it

too~

The only difference between them was

but one question to get Dr. Church to admit it, and it

took ten to a dozen to get Dr. Singer.
and quibbled.

He objected and hedged and ran

There could be no mistake about it, and your Honor heard

it in this court room.
He sought every way he could to avoid the truth, and when it came
to the point that he could not dodge any longer, he admitted every
proposition just exactly the same as Dr. Church admitted them:

The

value of emotional life; its effect on conduct; that it was the ruling
thing in conduct, as every person knows who is familiar with psychology
and who is familiar with the human system.
Could there be any doubt, your Honor, but what both those witnesses,
Church and Singer, or any doubt but what Patrick would have testified
for us?

Now what did they do in their examination?

chance did these alienists have?

What kind of a

It is perfectly obvious that they had
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none.

Church, Patrick, Krohn went into a room with these two boys who

had been in the possession of the State's Attorney's office for sixty
hours; they were surrounded by policemen, were surrounded by guards and
detectives and State's Attorneys; twelve or fifteen of them, and here
they told their story.
toward them.

Of course this aud.j.ence had. a friendly attitude

I know my friend Judge Crowe had a friendly attitude be-

cause I saw divers, various and sundry pictures of Prosecutor Crowe taken
with these boys.
When I first saw them I believed it showed friendship for the boys,
but now I am inclined to think that he had them taken just as a lawyer
who goes up in the country fishing has his picture taken.with his catch.
The boys had been led doubtless to believe that these people were
f~iends.

They were taken there, in the presence of all this crowd.

What was done?

The boys told their story, and that was all.

Of course, Krohn remembered a lot that did not take place--and we
could expect that of him; and he forgot much that did take place--and
we would expect that of him, too.

So far as the honest witnesses were

concerned, they said that not a word was spoken except in a little
conversation upon birds and the relation of the story that they had already given to the State's Attorney; and from that, and nothing else,
both Patrick and Church said they showed no reaction as ordinary persons
should show it, and intimated clearly that the commission of the crime
itself would put them on inquiry as to whether these boys were mentally
right; both admitted that the conditions surrounding them made the
right kind of examination impossible; both admitted that they needed a
better chance to form a reliable opinion.
The most they said was that a:t this time they saw no evidence of
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insanity.
Now, your Honor, no experts, and no alienists with any chance to
examine, have testified that these boys were normal.
Singer did a thing more marvelous still.

He never saw these boys

until he came into this court, excepting when they were brought down in
violation of their constitutional rights to the office of Judge Crowe,
after they had. been turned over to the jailer, and there various ques ....
tions were asked them, and to all of these the boys replied that they
respectfully refused to answer on advice of counsel.

And yet that was

enough for Singer.
Your Honor, if these boys had. gone to the office of any one of
these. eminent gentlemen, had been take.n by their parents or gone by
themselves, and the doctors had seriously tried to find out whether
there was anything wrong about their minds, how would they have done
it?

They would have taken them patiently and carefully.

have sought to get their confidence.
story.

They would

They would have listened to their

They would have listened to it in the attitude of a father

listening to his childo

You know it.

Every doctor knows it.

other way could they find out their mental condition.

In no

And the men who

are honest with this question have admitted ito
And yet Dr • .Krohn will testify that they had the best chance in
the world, when his own associates, sitting where they were, said that
they did not.
Your Honor, nobody's life or liberty or property should be taken
from them upon an examination like that.

It was not an examination.

was simply an effort to get witnesses, regardless of facts, who might
at some time come into court and give their testimony, to take these

It
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boys'· lives.
Now, I imagine that in closing this case Judge Crowe will say
that our witnesses mainly came from the East.
i.s responsible for it.
for it.

That is true.

And he

I am not blaming him, but he is responsible

There are other alienists in Chicago, and the evidence shows

that we had the boys examined by numerous ones in Chicago.
to get the best.

We wanted

Did we get them?

Your Honor knows that the place where a man lives does not affect
his truthfulness or his ability.

We brought the man who stands proba-

bly above all of them, and who certainly is far superior to anybody
called upon the other side.
White.

And who is he?

First of all, we called Dr. William A.

For many years he has been superintendent of

the Government Hospital for the insane in Washington; a man who has
written more books, delivered more lectures and had more honors and
knows this subject better than all of their alienists put together; a
man who plainly came here not for money, and who receives for his testi•
mony the same per diem as is paid by the other side; a man who knows his
subject, and whose ability and truthfulness must have impressed this
court.
It will not do, your Honor, to say that because Dr. White is not
a resident of Chicago he lies.

No man stands higher in the United States,

no man is better known than Dr. White, his learning and intelligence
was obvious from his evidence in this case.
Who else did we get?

Do I need to say anything about Dr. Healy?

Is there any question about his integrity?

A man who seldom goes into

court except upon the order of the court.
Your Honor was connected with the Municipal Court.

You know that

-123-

Dr. Healy was the first man who operated with the courts in the City of
Chicago to give aid to the unfortunate youths whose minds were afflicted
and who were the victims of the law.
No man stands higher in Chicago than Dr. Healy.
much work in the study of adolescence.

No man has done as

.No man has either read or writ-

ten or thought or worked as much with the young.

No man knows the ado-

lescent boy as well as Dr. Healy.
Dr. Healy began his research and his practice in the City of Chicago,
and was the first psychiatrist of the boys' court.

He was then made a

director of the Baker Foundation of Boston and is now carrying on his
work in connection with the courts of Boston.
His books are known wherever men study boys.
known all over the United States and in Europe.
reputation with Dr. Krohn.

His reputation is
Compare him and his

Compare it with any other witness that the

State called in this case.
Dr. Glueck, who was for years the alienist at Sing Sing, and connected with the penal institutions in the State of New York; a man of
eminent attainments and bright scholarship.

No one is his superior.

And Dr. Hulbert, a young man who spent nineteen days in the examination of these boys, together with Dr. Bowen, an eminent doctor in his
line from Boston.

These two physicians spent all this time getting every

detail of these boys' lives, and structures; each one of these alienists
took all the time they needed for a thorough examination, without the
presence of lawyers, detectives and policemen.

Each one of these psy-

chiatrists tells this court the story, the sad, pitiful story, of the
unfortunate minds of these two young lads.
I submit, your Honor, that there can be no question about the relative
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value of these two sets of alienists; there can be no question of their
means of undertaking; there can be no question but that White, Glueck,
Hulbert and Healy knew what they were talking about, for they had every
chance to find out.

They are either lying to this court, or their opinion

is good.

On the other hand, not one single man called by the State had any
chance to know.

He was called in to see these boys, the same as the

State would call a hangman:

"Here are the boys; officer, do your duty."

And that is all there was of it.
Now, your Honor, I shall pass that subject.

I think all of the facts

of this extraordinary case, all of the testimony of the alienists, all
that your Honor has seen and heard, all their friends and acquaintances
who have come here to enlighten this court--I think all of it shows that
this terrible act was the act of innnature and diseased. brains, the act
of children.
Nobody can explain it in any other way.
No one can imagine it in any other way.
It is not possible that it could have happened in any other way.
And, I submit, your Honor, that by every law of humanity, by every law
of justice, by every feeling of righteousness, by every instinct of pity,
mercy and charity, your Honor should say that because of the condition
of these boys 1 minds, it would be monstrous to visit upon them the vengeance that is asked by the State.
I want to discuss now another thing which this court must consider
and which to my mind is absolutely conclusive in this case.

That is,

the age of these boys.
I shall discuss it more in detail than I have discussed it before,
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and I submit, your nonor, that it is not possible for any court to hang
these two boys i f he pays any attention whatever to the modern attitude
toward the young, if he pays any attention whatever to the precedents
in this county, if he pays any attention to the humane instincts which
move ordinary man.
I have a list of executions in Cook County beginning in 1840, which
I presume covers the first one, because I asked to have it go to the
beginning.

Ninety poor unfortunate men have given up their lives to

stop murder in Chicago..

Ninety men have been hanged by the neck until

dead, because of the ancient superstition that in some way hanging one
man keeps another from committing a crime.

The ancient superstition,

I say, because I defy the State to point to a criminologist, a scientist,
a student, who has ever said it.

Still we go on, as if human c.onduct

was not influenced and controlled by natural laws the same as all the
rest of the Universe is the subject of law.
no cause.

We go on saying, "Hang the unfortunates, and it will end."

Was there ever a murder without a cause?
a cause?

We treat crime as i f it had

Was there ever a crime without

.And yet all punishment proceeds upon the theory that there is

no cause; and the only way to treat crime is to intimidate every one into
goodness and obedience to law.
Crime has its cause.

Perhaps all crimes do not have the same cause,

but they all have some cause.
the cause.

We lawyers are a long way behind.

.And people today are seeking to find out

We lawyers never try to find out.

Scientists are studying

it; criminologists are investigating it; but we lawyers go on and on and
on, punishing and hanging and thinking that by general terror we can
stamp out crime.
It never occurs to the lawyer that crime has a cause as certainly
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as disease, and that the way to rationally treat any abnormal condition
is to remove the caus_e.
_If a doctor were called on to treat typhiod fever he wou,ld probably
try to find out what kind of '.!Jdlk or water the patient drank, and perhaps clean out the well so that no one else could_ get typhoid from the
same s.ource.

'But, if a laW)Ter was called on to treat a typhoid patient,

he would give him thirty days in jail, and then he would think that
nobody else would ever dare to take it_.

.If the patient got well in fif-

teen days, he would be kept until his time was up; if the disease was
worse at the end of t}lirty days, the patient would be releas_ed because
his time -was :0ut.
As a rule, lawyers are not scientists.

They have learned the doc-

trine of hate and fear, and they think that the-re is only one way to
make men good, .and that is to put them in such terror that they do not
dare to; be bad.

They act unmindful of histo,ry, and science, and all

the experience of the past.
Still, we are making some progress.

Courts give attention to some

things that they did not give attention to before.
Once in England they hanged children seven years of age; not necessarily hanged them, because hanging was never meant for punishment; it

was meant for an exhibitiono

If someoody committed crime, he would_ be

hanged by the head or the heels, it didn,'.t matter much which, at the
four cross roads, so that everybody could look at him until his bones
were bare, and so that people would be good because they had seen the
gruesome result of crime and hate.
Hanging was not necessarily meant for punishmento
be killed in any other way, and then hanged--yes.

The culprit might

Hanging was an
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exhibition.

They were hanged on the highest hill, and hanged at the

cross-ways, and hanged in public places, so that all men could see.
If there is any virtue in hanging, that was the logical way, because you
cannot awe men into goodness unless they know about the hanging.
have not grown better than the ancientso

We

We have grown more squeamish;

we do not like to look at it; that is all.

They hanged them at seven

years; they hanged them again at eleven and fourteen.
We have raised the age of hanging.

We have raised it by the hu-

manity of courts, by the understanding of courts, by the progress in
science which at last is reaching the law; and in ninety men hanged in
Illinois from its beginning, not one single person under twenty-three
was ever hanged upon a plea of glit.ilty--not oneo

If your Honor should

do this, you would violate every precedent that had been set in Illinois
for almost a century.

There can be no excuse for it, and no justifica-

tion for it, because this is the policy of the law which is rooted in
the feelings of humanity, which are deep in every human being that
thinks and feels.

There have been two or three cases where juries con-

victed boys younger than this, and where courts on convictions have refused to set aside the sentence because a jury had found it.
First, .I want to call your attention, your Honor, to the cases on
please of guilty in the State of Illinpis.
record does not show ages.

Back of the year 1896 the

After that, which is the large part, prob-

ably sixty out of ninety--all show the ageo

.Not the age at which they

c:tre hanged, as my friend Marshall though, but the age at the time of the
verdict or sentence. as is found today.
In all the history of Illinois--l am not absolutely certain of it
back of 1896, but the;re are so many of them that I know about from the
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bo:oks and otherwise, that ,I feel I am safe in saying there is no ex:ception to the rule•-but since 1896 every one is recorded.

The first

hanging in Illinoi.s--on a plea of guilty, was May 15, 1896, when a. young
colored man, 24 years old, was sentenced to death by Judge :Baker.
Judge :Baker I knew very well; a man of ability, a flne fellow,
but a man of moods.

I do no-t know whether the court remembers him;

but that was the first hanging on a plea of guilty to the credi.t of any
man in Illinois--! mean in Chicago.

I have not obtained the statistics

from the rest of the state, but I am satisfied. they are the same, and
that the boy was colored, and twenty-four, either one of which should
have saved him from death, but the color probably had something to do
with compassing his destruction.
The next was Julius Mannow.

,Now, he really was not hanged on a

plea of guilty, though the records so show.
just what the facts are.

I will state to your HOnor

Joseph Windreth and Julius Mannow were tried

together in 1896 on a charge of murder with robbery.

When the trial

was nearly f inishetl, Julius ,Mannow withdrew his plea of guilty.

He was

defended by Elliott, whom I remember very well, and probably your Honor
does.

.And under what he supposed was an agreement with the court he

plead this man guilty, after the case was nearly finished.
Now, I am not here to discuss whether there was an agreement or
not.

Judge Horton who tried this case did not sentence him, but he

waited for the jury1 s verdict on Windreth, and they found him guilty and
sentenced him to death, and Judge Horton followed that sentence.

Had

this case come into that court on a plea of guilty, it probably would
have been. different; perhaps not; but it really was not a question of a
plea of guilty; and he was twenty-eight or thirty years old.
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~

might say in passing as to Judge Horton--he is dead.

v.ery well.

In some ways I liked him.

left the bencho

But I will say this:

I knew him

I tried a case for him after he
Re was never noted in Chicago

for his kindness and his mercy, and anybody who remembers knows that
I am stating the truth.
The next man who was· hanged on a plea of guilty was Daniel McCarthy,
twenty-nine years old, in 1897, by Judge Stein.

Well, he is dead.

I

am very care£ul about being kind to the dead, so I will say that he
never knew what mercy was, at least while he liv.edo
now, I cannot say.

Still he was a good lawyer.

Whether he does

That was in 1897.

It was twenty-two years, your Honor, before anybody else was hanged
in Cook County on a plea of guilty, old or young, twenty-two years be-fore a judge had either the old or young walk into his court and throw
himself on the mercy on the court and get the rope for i.t; and a great

many men have been tried for murder, and a great many men have been
executed, and a great many men have plead guilty and have been sentenced,
either to a term of years or life imprisonment, over three hundred in
that twenty-two years, and no man, old or young, was executed.
But twenty-two years later, in 1919, Thomas Fitzgerald, a man about
forty years old, was sentenced for killing a little girl, plead guilty
before my friend Judge Crowe, and he was put to death.

And that is all.

In the history of Cook County that is all that have been put to death on
a plea of guilty.

That is all.

Your Honor, what excuse could you possibly have for putting these
boys to death?
past.

You would have to turn your back on every precedent of the

You would have to turn your back on the progress .of the worldo

You

would have to ignore all human sentiment and feeling, of which I know the
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court has his full share.

You would have to do all this if you would

hang boys of eighteen and nineteen years of age who have come into this
court and thrown themselves upon your mercy.
I might do it, but I would want good reason for it, which does not
exist and cannot exist in this case, unless publicity, worked-up feeling,
and mad hate, is a reason, and I know it is not.
Since that time one other man has been sentenced to death on a
plea of guilty.

That was James H. Smith, twenty-eight years old, sen-

tenced by Judge Kavanagh.
in January, 1923.

But we were spared his hanging.

That was

I could tell you why it was, and I will tell you later.

It is due to the cruelty that has paralyzed the hearts of men growing out
of the war.

We are accustomed to blood, your Honor.

mussy, and make us feel squeamish.

It used to look

But we have not only seen it shed

in buckets full, we have seen it shed in rivers, lakes and oceans, and
we have delighted in it; we have preached it, we have worked for it, we
have advised it, we have taught it to the young, encouraged the old,
until the world has been drenched in blood, and it has left its stains
upon every human heart and upon every human mind, and has almost stifled
the feelings of pity and charity that have their natural home in the
human breast.
I do not believe that Judge Kavanagh would ever have done this except for the great war which has left its mark on all of us, one of the
terrible by-products of those wretched years.
This man was reprieved, but James Smith was twenty-eight years old;
he was old enough to vote, he was old enough to make contracts, he needed
no guardian, he was old enough to do all the things that an older man can
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do.

Re was not a boy; a boy that is the special ward of the state, and

the special ward of the court, and who cannot act except in special ways
because he is not mature.
will not die.

He was twenty... eight and he is not dead and

llis life was saved, and you may go over every hanging,

and i f your Honor shall decorate the gallows with these two boys, your
Honor will be the first in Chicago who has ever done such a deed.

And,

I know you will not.
Your Honor, I must hasten along, for I will close tonight.
I should have closed before.
like to say.

I know

Still there seems so much that I would

I will spend a few more minutes on this record of hangings.

There was one boy nineteen years old, Thomas Schultz, who was convicted
by a jury and executed.

There was one boy who has been referred to here,

eighteen, Nicholas Viani, who was convicted by a jury and executed.

No

one else under twenty-one, your Honor, has been convicted by a jury and
sentenced to death.

Now, let me speak a word about these.

Schultz was convicted in 1912.

Viani was convicted in 1920.

Of

course, I believe it should not have happened, but Your Honor knows the
difference between a plea of guilty and a verdict.

It is easy enough

for a jury to divide the responsibility by twelve.

They have not the

age and the experience and the charity which comes from age and experience.
It is easy for some State'-s Attorneys to influence some juries.

I don't

know who defended the poor boy, but I guarantee that .it was not the best
lawyers at the bar,--but doubtless a good lawyer prosecuted him, and when
he was convicted the court said that he had rested his fate with the jury,
and he would not disturb the verdicto
I do not know whether your Honor, humane and considerate as I believe
you to be, would have disturbed a jury's verdict in this case, but I know
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that no judge in Cook County ever himself upon a plea of guilty passed
judgment of death in a case below the age of twenty-three, and only one
at the age of twenty-three was ever hanged on a plea of guilty.
Viani I have looked up, and I don't care who did it or how it was
done, it was a shame and disgrace that an eighteen-year-old boy should
be hanged, in 1920, or a nineteen-year-old boy should be hanged, in
1920, and I am assuming it is all right to hang somebody, which it is
not.

I have looked up the Viani case because my friend Marshall read

a part where it said that Viana pleaded guilty.

He did not say it posi-

tively, because he is honest, and he knew there might be a reason.
Viani was tried and convicted--I don't remember the name of the judge-in 1920.
There were various things working against him.
after the war.

It was in 1920,

Most anything might have happened after the war, which I

will speak of later, and not much later, for I am to close tonight.
He was convicted in 1920.

There was a band of Italian desperadoes, so-

called.

I don't know.

Sam Cardinelli was the leader, a man forty years

of age.

But their records were very bad.

This boy should have been singled out from the rest.

If I had been

defending him, and he had not been, I never would have come into court
again.

But he was not.

He was tried with the rest.

I have looked up

the records, and I find that he was in the position of most of these
unfortunates; he did not have a lawyer.
Your Honor, the question of whether a man is convicted or acquitted
does not always depend on the evidence or entirely on the judge or entirely
on the jury.

The lawyer has something to do with it.

And the State

always has--always has at least moderately good lawyers.

And the defendants
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have, if they can get the money; and if they cannot, they have nobody.
Viani, who was on trial with others for his life, had a lawyer appointed
by the court.

Ed Raber, if I am rightly informed, prosecuted.

He had

a fine chance, this poor Italian boy, tried with three or four others.
And prosecuted by one of the most relentless prosecutors Chicago has
ever known.

This boy was defended by somebody whose name I never heard,

who was appointed by the court.
Your Honor, if in this court a boy of eighteen and a boy of nineteen
should be hanged on a plea of guilty, in violation of every precedent
of the past, in violation of the policy of the law to take care of the
young, in violation of all the progress that has been made and of the
humanity that has been shown in the care of the young; in violation of
the law that places boys in reformatories instead of prisons,--if your
Honor in violation of all that and in the face of all the past should
stand here in Chicago alone to hang a boy on a plea of guilty, then we
are turning our faces backward toward the barbarism which once possessed
the world.

If your Honor can hang a boy eighteen, some other judge can

hang him a seventeen, or sixteen, or fourteen.

Some day, if there is

any such thing as progress in the world, if there is any spirit of humanity that is working in the hearts of men, some day men would look back
upon this as a barbarous age which deliberately set itself in the way of
progress, humanity and sympathy, and committed an unforgivable act.
Yet your Honor has been asked to hang, and I must refer here for
a minute to something which I dislike to discuss.

I hesitate whether

to pass it by unnoticed or to speak of it, but feel that I must say
something about it, and that was the testimony of Gartland, the policeman.
He came into this court, the only witness who said that young Leopold told
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him that he might get into the hands of a friendly judge and succeed.
Your Honor, that is a blow below the belt.

There isn't a word of truth

in his statement, as I can easily prove to your Honor.

It was carved

out of the air, to awe and influence the court, and place him in a position where if he saved life someone might be malicious enQ.ugh to say that
he was a friendly judge, and, if he took it, the fear might invade the
community that he did not dare to be merciful.
I am sure that your Honor knows there is only one way to do in
this case, and I know you will do it.

You will take this case, with

your judgment and your conscience, and settle it as you think it should
be settled.

I may approve or I may disapprove, or Judge Crowe may approve

or disapprove, or the public may approve or disapprove, but you must
satisfy yourself and you will.
Now, let me take Gortland•s testimony for a minute; and I am not
going over the record.

It is all here.

He swore that on the night

after the arrest of these two boys, Nathan Leopold told him, in discussing
the case, that a friendly judge might save him.

He is the first man

who testified for the State that any of us cross examined, if you remember.
They called witness after witness to prove something that did not need
to be proved under a plea of guilty.

Then this came, which to me was a

poisoned piece of perjury, with a purpose, and I cross examined him:
"Did you make any record?tt
"Yes, I think I did."
"Where is it?"
"I think I have it. 11
11

Let me s'ee it. 11

"Yes."

/
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There was not a word or a syllable upon that paper.
"Did you make any other?"
"Yes • 11
"When did you make it? 11
11

Within two or three days of the occurrence."

"Let me see that."
He said he would bring it back later.
"Did you make another?"
"Yes."
"What was it?"
"A complete report to the chief of police.n
"Is it in there?"
11

I think so."

"Will you bring that?"
"Yes."
He brought them both into this court.

They contained, all these

reports, a complete or almost a complete copy of everything that happened, but not one word .on this subject.

He deliberately said that

he made that record within a few days of the time it occurred, and that
he told the office about it within a few days of the time it occurred.
And then what did he say?

Then he came back in answer to my cross

examination, and said that he never told Judge Crowe about it until the
night before Judge Crowe made his opening statement in this case.

Six

weeks after he heard it, long after the time he said that he made a record
of it, and there was not a single word or syllable about this matter in
any report he made.
I am sorry to discuss it; I am sorry to embarrass this court, but
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what can I do?

I want your Honor to know that if in your judgment you

think these boys should hang, we will know it is your judgment.

It is

hard enough, for a court to sit where you sit, with the eyes of the
world upon you, in the fierce heat of public opinion, for and against.
It is hard enough, without any lawyer making it harder.

I assure you

it is with deep regret that I even mention the evidence, and I wi.11 say
no more about it, excepting that this statement was a deliberate lie,
made out of whole cloth, and his own evidence shows it.
Now, your Honor, I have spoken about the war.
I don't know whether I was crazy or not.
I was.

Sometimes I think perhaps

I approved of it; I joined in the general cry of madness and

despair.
go.

I believed in it.

I urged men to fight.

I was like the rest.

I was safe because I was too old to

What did they do?

Right or wrong, justi-

fiable or unjustifiable--which I need not discuss today•-it changed
the world.
killing men.

For four long years the civilized world was engaged in
Christian against Christian, barbarians uniting with

Christians to kill Christians; anything to kill.
every school, aye in the Sunday Schools.
at war.

The little children played

The toddling children on the street.

world has ever b-en the same since then?

It was taught in

Do you suppose this

How long, your Honor, will

it take for the world to get back the humane emotions that were slowly
growing before the war?

How long will it take the calloused hearts of

men before the scars of hatred and cruelty shall be removed?
We read of killing one hundred thousand men in a day.

We read

about it and we rejoiced in it--if it was the other fellows who were
killed.

We were fed ,on flesh and drank blood.

prattling babe.

Even down to the

I need not tell your Honor this, because you know; I
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need not tell you how many upright, honorable young boys have come into
this court charged with murder, some saved and some sent to their death,
boys who fought in this war and learned to place a cheap value on human
life.

You know it and I know it.

These boys were brought up in it.

The tales of death were in their homes, their playgrounds, their schools;
they were in the newspapers that they read; it was a part of the conmion
frenzy--what was a life?

It was nothing.

It was the least sacred thing

in existence and these boys were trained to this cruelty.
It will take fifty years to wipe it out of the human heart, if ever.
I know this, that after the Civil War in 1865, crimes of this sort increased, marvelously.

No one needs to tell me that crime has no cause.

It has as definite a cause as any other disease, and I know that out of
the hatred and bitterness of the Civil War crime increased as America
had never known it before.

I know that growing out of the Napoleonic

wars there was an era of crime such as Europe had never seen before.

I

know that Europe is going through the same experience today; I know it
has followed every war; and I know it has influenced these boys so that
life was not the same to them as it would have been if the world had not
been made red with blood.

I protest against the crimes and mistakes

of society being visited upon them.
have mine.

All of us have our share in it.

I

I cannot tell and I shall never know how many words of mine

might have given birth to cruelty in place of love and kindness and
charity.
Your Honor knows that in this very court crimes of violence have
increased growing out of the war.

Not necessarily by those who fought

but by those that learned that blood was cheap, and human life was cheap,
and i f the State could take it lightly why not the boy?

There are causes
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for this terrible crime.

There are causes, as I have said, for every-

thing that happens in the world.

War is a part of it; education is a part

of it; birth is a part of it; money is a part of it,--all these conspired
to compass the destruction of these two poor boys.
Has the court any right to consider anything but these two boys?
The State says that your Honor has a right to consider the welfare of
the community, as you have.

If the welfare of the community would be

benefited by taking these lives, well and good.
evil that no one could measure.
families of these two defendants?

I think it would work

Has your.Honor a right to consider the
I have been sorry, I am sorry for the

bereavement of Mr. and Mrs. Franks, for those broken ties that cannot
be healed.
all.

All I can hope and wish is that some good may come from it

But as compared with the families of Leopold and Loeb, the Franks

are to be envied--and everyone knows it.
I do not know how much salvage there is in these two boys.

I hate

to say it in their presence, but what is there to look forward to?

I

do not know but what your Honor would be merciful if you tied a rope
around their necks and let them die; merciful to them, but not merciful
to civilization, and not merciful to those who would be left behind.

To

spend the balance of their days in prison is mighty little to look forward to, if anything.

Is it anything?

They may have the hope that as

the years roll around they might be released.
know.

I do not know.

I do not

I will be honest with this court as I have tried to be from the

beginning.

I know that these boys are not fit to be a large.

I believe

they will not be until they pass through the next stage of life, at
forty-five or fifty.

Whether they will be then, I cannot tell.

sure of this; that I will not be here to help them.

I am

So far as I am
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concerned, it is over.
I would not tell this court that I do not hope that some time, when
life and age have changed their bodies, as it does, and has changed
their emotions, as it does,--that they may once again return to life.
I would be the last person on earth to close the door of hope to any
human being that lives, and. least of all to my clients.
they to look forward to?

Nothing.

But what have

And I think here of the stanza of

Housman:
.Now hollow fires burn out to black,
And lights are fluttering low:
Square your shoulders, lift your pack
And leave your friends ami go.
0 never fear, lads, naught's to dread,
Laok not left nor right:
In all the endless road you tread
There's nothing but the night.

I care not, your Honor, whether the march begins at the gallows
or when the gates of Joliet close upon them, there is nothing but the
night, and that is little for any human being to expect.
'But there are others to consider • .Here are these two families, who
have led honest

l~ves,

who will bear the name that they bear, and future

generations must carry it on.
Here is Leopold's father,--and this boy was the pride of his life.
He watched him, he cared for him, he worked for him; the boy was brilliant
and accomplished, he educated him, and he thought that fame and position
awaited him, as it should have awaited.

It is a hard, thing for a father

to see his life's hopes crumble into dust.
Should he be considered?

Should his brothers be considered?

Will

it do society any good or make your life safer, or any human being's
life safer, i f it should be handed down from generation to generation,
that this boy, their kin, died upon the scaffold?
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And Loeb 1 s, the same.

Here is the faithful uncle and brother, who

have watched hera day by day, while ,Dickie 1 s father and his mother are
too ill to stand this terrific strain, and shall be waiting for a message
which means more to them than it can mean to you or me.

Shall these be

taken into account in this general bereavement?
Have they an:y rights?

Is there any reason, your Honor, why these

proud names and all the future generations that bear them shall have
this bar sinister written across them?

How many boys and girls, how many

unborn children will feel it?

It is bad enough as it is, God knows.

is bad enough, however it is.

But it's not yet death on the scaffold.

It's not that.

It

And I ask your Honor, in addition to all that I have said,

to save two honorable families from a disgrace that never ends, and which
could be of no avail to help any human being that lives.
Now, I must say a word more

an~

where I should have left it long ago.

then I will leave this with you
None of us are u'ilmindful of the

public; courts are not, and juries are not.

We placed our fate in the

hands of a trained court, thinking that he would be more mindful and
considerate than a jury.

I cannot say how people feel.

I have stood

here for three months as one might stand at the ocean trying to sweep
back the tide.

I hope the seas are subsiding and the wind is falling,

and I believe they are, but I wish to make no false pretense to this
court.

The easy thing and the popular thing to do is to hang my clients.

I know i.t.

Men and women who do not think will applaud.

thoughtless will approve.

The cruel and

It will be easy today; but in Chicago, and

reaching out over the length and breadth of the land, more and more
fathers and mothers, the humane, the kind and. the hopeful, who are
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gaining an understanding and asking questions not only about these poor
boys, but about their own,--these will join in no acclaim at the death
of my clients.

These would ask that the shedding of blood be stopped,

and that the normal feelings of man resume their sway.

And as the days

and the months and the years go on, they will ask it more and more. But,
your Honor, what they shall ask may not count.

I know the easy way.

know your Honor stands between the future and the past.

I

I know the fu-

ture is with me, and what I stand for here; not merely for the lives of
these two unfortunate lads, but for all boys and all girls; for all of
the young, and as far as possible, for all of the oldg

I am pleading

for life, understanding, charity, kindness, and the infinite mercy that
considers all.

I am pleading that we overcome cruelty with kindness

and hatred with love.

I know the future is on my side.

stands between the past and the future.

You may hang these boys; you

may hang them by the neck until they are dead.
turn your all toward the past.

Your Honor

But in doing it you will

In doing it you are making it harder for

every other boy who in ignorance and darkness must grope his way through
the mazes which only childhood knows.
harder for unborn children.

In doing it you will make it

You may save them and make it easier for

every child that some time may stand where these boys stand.

You will

make it easier for every human being with an aspiration and a vision
and a hope and a fate.

I am pleading for the future; I am pleading for

a time when hatred and cruelty will not control the hearts of men.

When

we can learn by reason and judgment and understanding and faith that
all life is worth saving, and that mercy is the highest attribute of
man.
I feel that I should apologize for the length of time I have taken.

-142This case may not be as important as I think it is, and I am sure I
do not need to tell this court, or to tell my friends that I would fight
just as hard for the poor as for the rich.

If I should succeed in sav-

ing these boys' lives and do nothing for the progress of the law, I should
feel sad, indeed.

If I can succeed, my greatest reward and my greatest

hope will be that I have done something for the tens of thousands of
other boys, for the countless unfortunates who must tread the same road
in blind childhood that these poor boys have trod,--that I have done
something to help human understanding, to temper justice with mercy, to
overcome hate with love.
I was reading last night -of the aspiration of the old Persian poet,
Omar Kha.yyam.

It appealed to me as the highest that I can vision..

wish it was in my heart, and I wish it was in the hearts of all.

So I be written in the Book of Love,
I do not care about that Book above.
Erase my name or write it as you will,
So I be written in the Book of .Love.

I
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